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PREFACE* 



A studious desire on my part to avoid giving many 
observations of my own, has left this work somewhat 
rough in the outline ; and if it were not that I have 
labored to bring parallel cases together, the book might 
be considered as a digest, rather thrin a treatise* 

The greater part of the precedents at the end of the 
volume are by approved hands; but I have altered 
a feW| in order to make them conform to present statutes 
and circumstances. One or two of thq forms are to be 
laid at my own door. 

This volume, although a small one, has given me much 
trouble. I could find but little ground-work. 1 had to 
collect my materials for a baf&is. The information con- 
tained in the established books on equity-pleading was of 
too general a c)iaracter to aid me any further than in the 
outset ; and the matter contained in ** digests " had to 
be scrutinized and classified. 



IV PREFACE. 
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UsefulDess has been my aim ; arid 1 shall be delighted 

to find my compilation proving of service to my brother 

members of the bar : for I have received many kindnesses 

at their hands. 

C. E. 

^ New 'York, 
December y 1831 
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CHAPTER I. 



GENERAL RULES AND PRINCIPLES. UNNECESSARt 
PARTIES. INTERESTED PERSONS WHO MAY NOT 
HATE BEEN MADE PARTIES. AMENDMENTS, PER- 
SONS MADE PARTIES WITHOUT THEIR KNOW- 
LEDGE. OBJECTION FOR WANT OF PARTIEI? ; 
WHEN AND HOW MADE ; AND THE EFFECT OF 
IT. ABATEMENT AND REVIVOR. 



GENERAL RULES AND FRINCIPLE8. 



A want of parties is, perhaps, the most difficult matter in framing 
a bill in Chsinceiy ; and is constantly so felt by those most conyer- 
sant with the subject. Coop. Eq. 84. 

The question of parties i%irequently perplexing ; and difficult to bo 
reduced to rule. Brovm v* RicketUf 3 J. C. R. 555. 

They are the essence of every suit ; and the want of parties is a de- 
fect not of form, but of substance. Ehnendorfy. Delancey^ 1 Hopk. 
C. R. 556. 

A person will not be bound by a decree of the Court of Chanoeiy 
who is not a party to the biU of complaint. He does not become one» 
merely because his name i£i mentioned in it By the English prac- 
tice, the plaintiff may complain and tell stories of whom he pleasesy 
but they only are defendants against whom process is prayed, issued 
and served. FawJees v. Prattf I P. Wms* 592 ; Exora of Brasher v. 
Van CarUandlj 2 J. C. R. 244 ; Bond v. Hewkicks; 1 Marsh. 594. 
Wmdtor v. FFmcbor. 2 Dick- 707 ; JVwc v, Weston. 3 Atk. 557. 
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Peach V. Vminer, 1 Ch. R. 252. In the State of New-York, the writ 
of subposna is issued of course ; and therefore a formal prayer in the 
bill is not necessary to entitle the complainant to the process of the 
court But still it is necessary, tl^at every bill should clearly display 
the persons who are impleaded as defendants. Ehnendorfy. Ddancetff 
above. 

In all suits in equity, great care should bo had that there be proper 
parties for and against whom the court may respectively make a da- 
cree. And also, that there be all necessary ones : for if upon the face of 
the bill it appears any of these arc wanting, the defendant may for that 
cause demur. Cur. Can. 459 ; WyaWsV. R.299 ; Elmendorfy. Tay^ 
lor J 10 Wheat. 152. Or, if ho does not, yet the court can refuse to 
proceed to a decree ; or, if it should, the decree may be reversed* 
And even if it be not reversed, yet none but the parties to the suit and 
those claiming under them are bound by it. Salvidge v. Hyde^ 5 
Madd. (138;) Darwent v. Walton, 2 Atk. 610. 

So, if there be 'a defect from want of parties not apparent on the 
face of the bill, the defendant may chock the proceedings of the com- 
plainant by a plea of the matters showing it. Mitf. PI. (by Jeremy,) 
286 ; Michdl v. Lenox, 2 Paige's C. R. 280 ; Mc'Kinley v. Combe, 
1 Mon. 107 ; 5. P. West v. Saunders, 1 Marsh, 110. 

A due attention to tho parties in a bill of complaint is a seconding of 
equity, in its abhorence of a multiplicity of suits; 

Perhaps the draughtsman might satisfy his mind as to the extent of 
necessary parties to his bill, by testing, through his own thoughts^ 
whether a decree on the merits and complete justice could be had be- 
tween those persons only whom he intends to make litigants. £/• 
mendorf v. Taylor, 10 Wheat 384 ;' and see Bailey v. Inglee^ 2 
Paige's C. B. 278 ; Marshall v. Beverly, 6 Wheat. 313* 

« 

Every person loho is ai all interested in the tfoent of a suit, or neces* 
sary to Vie relief, must he a party t in order to enable the court to set- 
tle the ri^ts of all, and make a complete and definite decree upon the 
merits. This may be considered as the most general principle in 
relation to parties in the Court of Chancery. Wyatt's P. R. 299 ; 
Mitf. (by Jeremy,) 144 ; Bart. 31 ; Wetidell v. Van RenssehMr, 1 J. 
C. R. 349 ; Wilson v. fTamjUon, 9 J. %• 442 ; Bailey y. IngUc, 2 
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Paige's C. R« 278 ; Johnson v. Bankiny 2 Bibb. 184 ; Whelm r. 
fVhehm^ 3 Cow. 537 ; Fellows v. Fellows^ 4 lb. 682 ; Cole v. 
LasnieTf 9 lb. 321 ; Sam^osa v. E. L Company MS. 2 Eq. Ca. Ab. 
170; Anon* 3 Swan. 139, above. And yet, as it has been ob- 
served in CoU T. LasnitTy supra, this genera) rule gives but little defi- 
nite instruction, for it still re^ts uncertain what degree of remoteness 
of interest will excuse bringing in parties or prevent their uniting. 
The above remark, as to all in interest being made parties, appli^^ 
of course, to bills for relief and not to mere bills of discovery. San- 
gosay.K L Company , 2 £q. Ca. Ab. 170; TrescoUy. Smiihj 1 
McCord, 301. And it is subject to several exceptions : 

1. Where a sufficient reason to excuse the defect is suggested ly 
the bill, an objection for want of p^es will not be allowed ; (unless, 
perhaps, the defendant should controvert the excuse by pleading mat- 
ter to show it &]se.) Mitf. (by Jeremy,) 280, 281 ; Milltgan v. Mil- 
ledgtj 3 Cranch. 220. Thus, if some of the persons interested in the 
subject of the suit are charged in the bill to be out of the jurisdiction of 
the court, no objection will hold on that account. Haddock v. TAom- 
Umon^ 2 Sim. & S. 219 : Smith v. Hibernian Mine Co.y I Sch. & Lof. 
240 ; MilUgan v. MUledge, 3 Cranch. 220. And where such a charge 
does not appear, and advantage has not been taken of it by plea or 
demurrer, &e plaintiff has been allowed to shew at the hearing that 
some of the parties in interest are out of the jurisdiction of the court, (a) 
Cewtlad v. Cely, Pr. in Ch. 83 ; Darwent v. Wallony 2 Atk. 510. 
A residuary legatee filed a bill against one of two executors, and at 
the hearing it was insisted that the co*executor, who was beyond sea, 
ou^t to be made a party. The court ordered the cause to go on ; 
and a^ded'^ifupon the account any thing- appear difficult, the court 
** win take care of it: the reason is the same here, as incase of 
<< joint'factors ; and the running out of process in this case, is pure- 
** ly matter of form, and I doubt whether a foreigner can be served 
'^ with a subpoena in a foreign country.'' Cotoslad v. Ce/y, above. 
One partner was shown to be out of the country : the other partner, 
who was before the court, was decreed to pay the whole of a joint debt* 
Darwtni v. WaUon^ above ; S. P. Healh v. Pcrdvaly 1 P. Wms. 682. 

In another case, the principal and one surety in a joint deed be- 

■ — — — — I — 

(a) It baa beea taid, if a person i» oat of the jurisdictioa, it must be to stated ia the 
bill; 1 Moatag. Eq. PI. 66 : but the cases above referred to prove that this if pat a little 
too alroBgljr. There is oo doubt it would be best to do so* 
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came insolvent : the creditor was not obliged to sue such surety, who, 
besides being insolvent, was out of the jurisdiction of the court; and 
the creditor was allowed to use his claim against the est^l^e of a sol- 
vent surety deceased. Lavihart v. Rcillyy 3 Desau. 590. Again, a 
bill for discovery of real assets may be brought against an heir, in or* 
der to preserve a debt, without making an administrator of the per- 
sonal estate a party, provided it be suggested that the representation 
is contesting in the Ecclesiastical Court. Plunket v. PensoUf 2 Atk. 
61. It is usual and convenient that parties out of the jurisdictioa 
should be named in the prayer of process ; because, if they come 
.ivithin the jurisdiction, process may issue against them without a- 
mending the bill, but the omission of their names in the prayer for pro- 
cess does not render the record defective. Haddock v. Thondinsony 
2 Sim. & S. 219. 

The statutes of the State of New-Tork and the practise of its Court 
of Chancery afford such facilities for proceeding against absent de* 
fondants, that it may be a question how far the mere charge upon the 
face of the bill of parties being out of the jurisdictioni will be a suffi-* 
cient excuse. 2 R. S. 185 ; Rule, 25. 

For the application of personal estate amongst next of kin, where 
it may be uncertain who are all the persons answering that descrip- 
tion, a bill has been admitted by one claimant on behalf of himself 
and the other persons equally interested. (6) 

2. A bill may seek a discovery of the necessary parties, and there- 
fore ought not to be affected for the want of them. Mitf. (by Jeremy,) 
180. Beame$PUa8, 154; West v. RandaUy 2 Mason, 181. Thus, 
n demurrer was over-ruled in a case wherein one executor only was 
made a party : because the plaintiff bad alleged in his bill that he 
knew not the other executor, and prayed the defendant might discover 
who he was and where he lived. Bawyer v. Covert, I Yern. 95. 

The case of D^dranda v. Whittingham^ Mos. 84, 85, is sometimes 
referred to as coming under this sub-division ; but it is not strongly in 
point. It was not so much a suit to ascertain a necessary party, as 
to obtain the knowledge of a circumstance in relation' to him. An 



(6) But if the platotiff knows and states ia his bill who are the next of kiiii it seems 
that be njuuC make them parties (o the tatt ; Coop. Eq* 40. 
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tatestate abscondedy the defendant was called upon to discover where 
he, the intestate, died, in order that administration ought be taken out 
of the proper office— as it was necessary to have such an administra- 
tor before the court. The defendant had refused to discover where 
the intestate died ; and demurred, because no administrator or ex- 
ecutor was made a party. The demurrer was over-ruled. 

3. Sometimes a plaintiff, by waiving a particular claim, may avoid 
the necessity of making those persons part^^s who might be aflbcted 
by it, though that claim might be an evident consequence of the rights 
asserted by the bill againsti^ther parties. Thi3, however, cannot be 
done to the prejudice of others. Mitf. PL (by JereAy,) 179, 180f 

4. The general rule is dispensed with, where, from the multitude or 
situation of the parties, it would be inconvenient, difficult or impractica- 
ble : the court preferring to go as far as possible towards justice, rath- 
er than deny it altogether ; and in cases which come under this sub- 
division, a question whether all necessary parties are or are not before 
the court may arise, in consequence of the latitude properly used by 
the pleader. Lube's Anal. 251; Beames Pleas, 153: CoUv. Las- 
nier, 9 Cow. 320 ; Mitf. (by Jeremy,) 169, 170 ; West v. Randall ; 
2 Mason, 181. Where a bill was filed by a treasurer and manager 
of certain works <^ on behalf of themselves and all other proprietors 
^* and partners in the said undertaking, except the defendants" (who 
were the then late treasurers and managers,) as, in effect, all the per- 
sons interested were parties and there might be continual abatements 
by death and no coming at justice, the demurrer which had been put 
in was disallowed. Chancey v. Jlfay, Pre* in Ch. 592. There are 
other eases which illustrate this principle, and shew the value of such 
wordsas^onbdialf of themselves, &c." See, nexi Chapter. The 
regulation which does away with a multitude of parties^ nevertheless 
requires there should be a privity between them so that a conylete de- 
cree may be mad^. CuUen v. Duke of Queend)erry ; 1 Br. C. C. 
101. One or a few Creditors may file a bill on behalf of thsmselves 
and the remainder of the creditors ; and there are cases on the books 
where a single creditor has proceeded in equity for his sole benefit. 
Leigh V. Thomas, 2 Tes. Sen. 311 ; janonymoui, 3 Atk. 572 ; 1 B. 
S. N. T. 744 ; 2 lb. 553 ; Weld v. BofAanh, 2 Sim. & S. 91 ; Brinks 
erhoff v. Broum^ 6 J. C. R. 189. ; Mitf. (by Jeremy,) 167. note 6. 
Some members of a voluntary society may file a bill against the com-^ 
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intttee of such society, without making parties of the other membefB. 
And this principle may bo applied to all voluntary societies. But 
care must be taken in cases of this sort that the members of a so- 
ciety so suing do not assume a corporate character : for if they take 
tiie style of a corporation, their bill cannot be sustained. Coop. Eq. 
39, 40 ; Lhyd v. Loaring, 6 Ves. Jr. 773 ; Cockbum v. Thomlin' 
•on, 16. lb. 32 L One legatee may sue for his legacy, without nam- 
mg the others ; and it has been said this may bo done, even though 
the assets are not suffici^ to pay all. AIL Gen. v. Ryder j 2 Ca. in Ch* 
178 ; Brown v. RtckeUs, 3 ji C. R. 553 ; Fish v. Rowland^ 1 Paige, 
ao ; Prichard v. Eicka, lb. 270 ; .Ros9-m. Crary, lb. 461. But if 
a likgt^e files ^ISill in favor of himself and all others who may chooso 
*to come in under the decree, yet the bill must state the fact that it 
i^ filed^OQ t^ehalf of the complainant and all others, &c. Fish y. 
Hawlandy above. In cases where the residue of property is be- 
queathed or given among several persons, it has been held that one 
camiot sue for his part without joining the others as parties to the 
suit* Trustees of real estate for payment of debts or legacies may 
sustain a suit, either as plaintiffs or defendants, without bringing be- 
fore the court the creditor^or legatees for whom they are trustees, (c) 
Sfttf. (by Jeremy,) 174. Tenants under leases need not be made 
parties in suits relating tQ the fee simple of the property. lb. 174, 
5. The necessity of the case has induced the courts, especially of 
late years, to depart from the general rule, and to allow a few persons 
to s)is on behalf of great numbers having the same interest lb. 170 ; 
HalUitv.HaUeit, 2 Paige, 15. 

5. A cause will be allowed to go on and a decree will be made 
where there are sufficient parties before the court. Fletchsr v. Jish^ 
iumer^ I Br. C. C. 493. 
• 

It wUl not do for parties to a suit to agree with others, who ought 
to be> but are not parties, that the suit shall proceed in the names of 
the formior only. This was decided lately in a case of appeal from 
the Irish Chancery to the House of Lords in England. The circum- 
stances under which it came before the court are a little singular. 
T* G. instituted a suit, and pending the proceedings, died, leaving 
two wills, of which the second was established; but before the sec- 



(c) Bat all the truilMs or their reprcseatatlvcfl most joio in the suit ; 1 £4* ^'^ ^^'* 
TIU £urt y. Dmnct, 2 Br. C. C. 22d. 
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otid was discovered, the suit was revived by tbo parties entitled under 
the first, and a private agreement was entered into by the parties entitled 
under the first, and R. F. 6, entitled under the second, that the wiit 
should proceed in the names of the parties entitled under the first will, 
and that the benefit should accrue to whichever should be found ulti- 
mately entitled. A decree was made for the plaintiffs in the suit so 
proceeded with and an order made under it, from which the person be« 
neficially entitled under the first will, and R. F. G. beneficially entifled 
under the second, appealed ; ^ut the Lords refused to hear the appeal^ 
for want of proper parties, and ordered it to stand over, with liberty to 
the parties to take such steps below as they should be advised. A 
bill was then filed by B. F. G. adding other parties, and be prayed to 
have the benefit of the revived suit,, which was decreed him, but the 
Lords still refused to hear the appeal, for want of proper partioBf 
(< more especially considering, that the appeal was from an order mado 
<^ on a decree obtained by persons who had no right, and in conse* 
<* quence of an agreement which did not appear to have been dis« 
<< closed to the court or the defendants, and might be deemed a fraud 
<< on the court and the other parties" ; and the appeal was ordered to 
stand over, but with Hberty as before. R, F. G. then filed another 
bin to have the benefit of the revived suit, and added other parties, 
and stated a new case, viz. that the other parties were awaro 
of the agreement from the first, and bad acquiesed in it. The aUe* 
gation was denied by the answer and not proved, and the bill was dis* 
missed. There was an appeal from die decree of dismissal, hut tbo 
decree was affirmed by the Lords. ^ Gough v. LcUoucke^ I Bow's 
Appeal Cases, N. S. 485» 

r 

YHiere a person is made a defendant to a bill in Chancery, but is not 
served with process, he may nevertheless appear gratis, and get rid of 
tfao suit as soon as he can. Fell v. ChriaVa College^ 2 Br. C. C. 278 ; 
and see Capd v. Butler, 2 S. & S. 457 ; JBoto&ee v. Gfrjtta, Dick 38 ; 
Huma v. Ba/rington^ 1 Hpgan's R. 8. 

Objections in the Court of Chancery for want of parties tre favor- 
ablo objections, and therefore made* Ten v. Lord BaUimore^ Hard* 
wick (Ridgway,) 335. 

If one of the defendants is prosecuted to sequestration^ the causo 
may be carried on without him ^^Tet" says Harrison, <<I thinks 
*'in such case, if tho sequestratiou bo for want ofanonswoTiyou 
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must obtain an order ttiat the plaintifPs clerk in court'* (register &c.) 

m 

«< may attend with the record of the bill at the hearing ; and the court 
** will then decree the bill to be taken pro confesso against that dcfend- 
^ ant sequestered, and at the same time make such decree against 
«the other defendants who have answered, and are brought to a 
« hearing, as the court shall think fit«" 1. Harr. Pr. (6th Edt.) 38* 

■ 

The names of plaintiffs have been allowed to be stricken out from 
a bill, upon their giving security for costs ; and they having executed 
releases to the other plaintiffs. lAoyd v. Makeam^ 6 Tes. Jr. 
145. In this case, the object was to obtain their evidence. Notico 
had been given of the motion : but the defendants did not appear. 
The. Lord Chancellor was, at first, against the application. The 
motion was afterwards [repeated, upon the authority of Jlfo<<eaux v. 
Mackreth ; 1 lb. 142, in which Lord -Thurlow, at first, thought a 
consent was necessary for an order to make a plaintiff defendant ; 
but afterwards made the order without consent It was said, that the 
practice had been according to this case ; and PiiUen*$ case (un-repor« 
ted) was mentioned, wherein a principal plaintiff was struck out, not 
only without consent, but without the knowledge of the defendant. 
Other unpublished cases were mentioned. The Lord Chancellor 
said, it seemed to him, Lord ThurloVs first thoughts in Motitaux v. 
Mackreth were right ; and he had an idea, that Lord Thurlow had al- 
ways refused it : but upon the authority of that case and the practice, 
his lordship granted the motion. And see Duramd v. Hutchinaon, 2 
Dick. 456 and JSndree v. — lb. 768. 

There is a class of cases where persons who are not absolutely ne- 
cessary as parties maybe made defendants at the election of the com- 
plainant Thus, if a trustee has parted with the trust fund, the 
ceiltU que trfut may proceed against the trustee alone to compel sa- 
tisfaction, or the fraudulent assignee may be joined with the trustee, 
at the election of the complainant Bailey v. Inglee^ 2 Paige's C. R» 
278. 

Defendants to a bill should be made with caution : for if it be 
matter of evidence whereby a discovery is sought, you must pay 
their costs, besides being deprived of their evidence— from the rule 
that the answer of one defendant cannot be read against another. 1 
Grant's Pr. (2nd. Edt) 26 ; Leed$ y. Marine L Co. oJAk^coindxMh 2 
Wheat 380. 
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Where one, who bean the same name as a defendant, is wrongly 
served with a subpoena to appear and answer, advantage should be 
taken of it by plea and not by motion ; and thereby he should desire 
judgment whether he should be compelled to answer the said bill or 
not and therein pay his costs for his wrongful vexation. HarrUon v* 
HauUy Gary, 87. 

If a person, entitled to an interest prior in limitation to any estate 
of inheritance before the court, should be born pending the suit, that 
person must be brought before the court by a supplementary proceed- 
ing. And if by the determination of any contingency a new interest 
should be acquired, not subject to destruction by a prior vested estata 
of inheritance, the person having that interest must be brought before 
the court in like manner. And if by the death of the person having, 
when the suit was instituted, tlie first estate of inheritance, tliat estate 
should be determined, the person having the next estate of inheritance, 
and all the persons having prior interests, must be so brought before 
the court. MiiL PI. (by Jeremy,) 174, referring to 2 Sch. & L. 
210. See JSmendmenU and JlbaUtnenty ^e, hereafler. 

If any event happens which alters the interest of any party, or gives 
any new interest to any person not a party, the plaintiff may file a 
supplemental bill, or bill of review, as the occatsion may require. 
JAM. 326. 

In bills of discovery, it i» necessary to make every persoa a party 
who is necessarily to be made so ; in order that suits may not be mul- 
tiplied improperly. Plunket v. Peiwon, 2 Atk. 51. 

Parties to a decree must all be parties to a biU of review. Ludiow 
V. Macartney, 2 Br. P. C. 107. 

In order to prevent the necessity of loading bills with unnecessary 
parties, a bill thus circumstanced will — as to the unnecessary persona — « 
be dismissed with costs. ^ 

If a complainant agrees to dismiss the bill as against a person 
unnecessarily made a party, the objection as to that party is nugatory. 
IVickt V. Brtwslery 3 Atk. 400. And this, we shall have occasion to 
mention again in the present chapter. 
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There is no instance in which a person who is resisting and yet not 
a party to a bill has ever been compelled to pay into a Court of Chan- 
cery a c&(we in action. Johnson v. CkippindaU, 2 Sim* 55| and cases 
there reviewed. 

If you plead that which is historically false, and which the judges 
ore bound to take notice of as being false, it cannot be said you hare 
properly pleaded^ merely because it is averred, in plain terms. Thust 
to prevent a demurrer to a bill, it was falsely alledged in it that a 
revolted colony of Spain had been recognized by Great Britain aa an 
independent state. It was upon this allegation the plaintiff based his 
equity against a defendant. The court said, it was the duty of (he 
judge in every court to take notice of public matters which affect the 
government of the country ; and, notwithstanding there was an aver- 
ment in the bill, the court was bound to take the fact as it really existed^ 
and not as it was averred to be. Taylor v. Barcleyj 2 Sim. 213. 

A bill may bo multifarious by the joining of parties who have dkh 
tinct interests from each other. Thus, where the heir of an intestate 
is joined with others (who are entitled to shares in the personalty) 
against the adminstratrix, for an account of the intestate's real and 
personal estates, a demurrer will be allowed for multifariousness. 
Dunn V. Samcy 2 Sim. 329 ; Mand v. AcUom^ lb. 331, 

In equity, a final decree cannot be pronounced until all parties in 
interest are brought before the court. Marshall v. JSeoerly, 5 
Wheat. 313. 

Where it is shown by affidavits that a complainant was in a state of 
mental imbecility at the time his bill of complaint was filed, the same 
will be ordered to be taken off the file. But a suit will not be stayed, 
because of a subsequent imbecility, provided it was properly institut- 
ed. fVartnaby v. 5omc, 1 Jacob's R. 377. 

If a supplemental bill is brought against a person not a party to the 
original bill, praying that he may answer the original bill, and no rea- 
son is suggested why he could not be made a party to the original bill 
by amendment, ho may demur. Baldwin v. Mackownj 3 Atk. 817. 

As to the disabling of a person testifying, on account of being be- 
fore the court, it is pvery day's practice in the Court of Chancery, to 
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diaregaid the nominal parties to a suit, and to test the competency of 
witnesses, by tlieir real relation to the objects in controversy; and 
the mere circumstance of being a party does not always, of itseU^ 
disqualify* For instance, from the forms of the court, guardians are 
not alledged to be parties. They are generally introduced to show, 
that it is with their approbation and sanction, that a party prosecutes 
for the rights be claims. TnuUea of Huntington v. JWco/^ 3 J. R. 566. 

Where a plaintiff has filed two bills for the same purpose, unless be 
obtain leave of the court to dismiss the first and retain the second, the 
bill last filed will, on the master's report that they are for the same pur- 
pose, be dismissed with costs. Maunder v. Wright, ^^9 1^^ ; (uid 
see Benoet's Master, referring to the cases immediately following ; 
Gilb. Ch. C. 4. This reference is obtained on plea and not on motion ; 
and it is a reference of course without the plea being set down for argu- 
ment, but it must (according to the English practice) be obtained by 
the plantiff within a month after plea filed, or his bill will be dismissed ; 
and i( k evidently appears to the court that the suits are not for one 
and the same purpose, no reference will be granted. Murray v. 
Skadweil, 17 Yes. 833 ; Daniel v. Mitchell, 3 B. G. C. 544 ; 1 
Yes. Sen. 484 ; Baktr y. Bird ; 2 Yes. Sen. 672 ;— v.— 2 Mad. R. 
.(395.) It is thought unnecessary, as the subject matter of reference 
is so simple, to present any observations as to the course of proceed- 
ing. The master, upon a perusal of the ofiice copies of the bills, 
decides if they are for one and the same purpose, and grants his 
report accordingly. 

It is a general rule, that creditors and next of kin, going in before 
a master to establish their claim as such, pay the expenses of so doing; 
but if after haying established their claims they are permitted to mix 
in the cause as if they wore parties, then in respect of such proceed, 
lags they may be entitled to their costs. Waite v. Same, 6 Mad. 
R. (110.) 

l¥here an equity ^ause may he finally decided a8 between the partiea 
Kiigant without bringing others before the court who would, generally 
speaking, be necessary parties, such parties may be dispensed with in 
the Circuit Court of the U. S., if its process cannot reach them, as if 
they be residents of another state. Mallow v. Hinde, 12 Wheat. 193. 
The incapacity imposed on the Circuit Courts to proceed against aAy 
person residing within the United States, but not within the district for 
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which the court may bo holden, will justify them in dispensing with 
parties merely formal. Perhaps, in cases where the real merits of the 
cause may be determined, without essentially affecting the interests of 
absent persoiM, it may be the duty of the court to decree as between the 
parties before them. But where parties are essential, and their interests 
may be affected by a decree, the court cannot proceed to a final decision 
of the cause till they are made parties. Russel v. Clark's ExecuiarSj 
7 Cranch. 98; and see Elmendorfw. Taylor, 10 Wheat. 162. The 
circumstance that some have been improperly joined as defendants in 
the bill, cannot affect the jurisdiction of the Circuit Court, or to other 
parties who are properly before it. Cameal v. Banks, 10 Wheat. 
181. The Supreme Court of the United States, in an equity cause, 
will not make a final decree upon^tho merits of the case, unless all 
persons, who are essentially interested, are made parties to the suit, 
although some of those persons are not within the jurisdiction of the 
court. Russel v. Clark^s Executors, 7 Cranch. 69. W^here there 
are several defendants, entitled on appearance, to remove a cause 
fVom the State Court mto the Circuit Court, some of whom have ap- 
peared and others not, those who have appeared cannot alone remove 
the cause. Ward v. Arredendo, 1 f aiue, 410. 

In the Rolls Court in Ireland, the Master of the Rolls, Sir William 
Mc.Mahon, having conferred with the six clerks, declared, that if a 
party has once appeared in a cause, or the court has acquired jurisdic- 
tion by the service of original process, the decree, or any order in the 
cause, may be served en him out of the jurisdiction, and that such 
service is sufficient to ground an application for an attachment, or a 
sequestration, or for any ulterior proceeding in that cause. Anonymous, 
1 Hogan's R. 1 ; and see note there. 

The court allows great latitude as to parties (and as to pleading, 
in general) in cases of informations for charities. Beames^ Pleas, 321. 
and cases there. 

Where an order is made upon a person not a party to the suit, a writ 
of execution does not issue, but the mode of proceeding is by obtain- 
ing an order for compliance by a given day, and, on default, another 
order for compliance on another day, or that he may stand committed. 
Notice must be given ©f the latter motion. Upon default, the order 
will be absolute. If the order b for payment of money the person 
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serving the order must have an authority to receive it. Seton's De- 
crees, 432, and cases there cited. 

The want of'proper parties is no ground for a bill of review and ro« 
versal. In order to support a bill of this description, a substantial 
error must appear on the face of the decree. O^Brien v. Connor j 2. 
B. & B. 151. 



UNN£CEAS8RT PARTIES. 



Every defendant has an interest in not having any.persons made co- 
defendants but those whom the nature of the case renders it necessary 
to bring before the court. Persons who are not necessary parties 
cannot have any interest in the matters of the suit ; and to combine 
defendants having an interest with defendants having no interest, is a 
species of multifariousness. Farquharaon v. Piichcr^ 2 Russ. 87. 

A nominal party only that has no interest is no necessary party ; 
and a suit may go on without him. Kerr v. WaUs^ 6 Wheat 550. 
559 ; BuUer v. Pendergrtm, 2 £q. Ca. Ab. 632. PI. 6 ; Joy v. fFtrfo, 1 
Wash. C. C. R. 517. 

In a Court of Equity it may be necessary to make one person de- 
fendant in the cause, because another is entitled to his assistance. 
LovDiherY, Carlion^ Barnard, 361 ; 2 Atk. 139. And where a defend- 
ant is interested in having another made a defendant, the plaintiff must 
make such party a defendant ; but when the plaintiff is affected, he may 
or may not make a party a defendant at his pleasure. 9 Mod. 299. 

It is not proper to make persons parties merely to the end that they 
may litigate their own title. Ltmplugh v. HebdeUy 1 Dick. 78. In 
Pelkam v. Gregory^ 1 Eden, 520. Lord Northington said, he had no 
apprehension that any person could have a right to-call another into this 
court to make him contest here, by anticipation, a future legal right ; 
and that he had as little conception that this court, when such a right 
was brought hither, had any j urisdiction to take cognizance of it. And 
in Devonaher v. J{ewenh<mf 2 Sch. & Lef. 408. Lord Rcdosdalo 
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considered Una a decisive authority, and had no doubt that many other 
cases might be found where bills have been dismissed on this ground. 
It is not right in any case to make a man a party to a suit, unless you 
can obtain a decree against him. Fetch v. DaUon^ 8 Pri. 12 ; see also 
Leaihei v. JS'ewitt^ lb. 566. And it is said in Tayhur v* Rochfort, 2 
Yes. Sen. 284, that no one is to be made a defendant only to pay coata. 
There is also an impropriety to make a person who acts ministerially 
only, a solo party. Vernon v. Blackerlyy 2 Atk. 147. 

It is not necessary in every case of assignments, where all the equH 
table interest is assigned over, to make a person who has the legal inte- 
rest a party. But in some instances it must be done — ^for example : if 
an obligee has assigned over a bond and a presumption of its being satis- 
fied arises from the great length of time, the cause wUl have to stand 
over to make the representative of the obligee a party, because it is 
possible the obligee himself may have been paid, and therefore neces- 
sary to have an answer as to that particular, either from him, or his 
representative. Brace v. Haningtony 2 Atk. 235 ; but see, Ray v* 
Femoickj 3 Br. C*C. 25, and Aorrish v. MarehaU, 5 Mad. C. |L (475.) 
And it is a general rule that no one need be made a party, against 
whom, if brought to a hearing, the plaintiff can have no decree ; thus 
a residuary legatee need not be made a party ; and for the same reason, 
in a bill brought by the creditors of an insolvent, the latter person 
need not be made a party. De GolU v* Ward^ cited, 3 P. W« 311. n. 

A general demurrer for want of equity has been allowed, where it 
appeared on the face of the bill, that of two co-plaintifia, one had not 
any interest in the matter in suit Guffw. PUUellf 4 Russell, 242. And 
it has also been decided, that if, of several plaintifis, some have an in- 
terest in the matter of the suit, and others have no interest in it, but 
are merely the agents of their co-plaintiffs, a general demurrer to the 
%Aole bill is a good defence. King of Spain v. Machado^ 4 Rus. 225. 
In the English Court of Chancery, where it is impracticable to serve 
parties with process, the Bill is allowed to proceed without them. 
This doctrine was raised in QiUntine v. Fard, 1 £q. Ca. Ab. 74, PL 
19, where some of the parties were in Barbadoes. The statutes of 
the State of New- York have provided for cases wLere there are absent 
defendants so as not only to facilitate the plaintifis but abo to protect 
such defendants. 2 R. S. 185. 

A peiQpon who is not a party to a bill which is dismissed, may file a 
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new bill upon the same equity : because he cannot have a bSl of re- 
view. Doybf V. SmUhj 2 G. C. 119 ; and see WUUamiv. WiOUuns, 
1 lb. 252. 

If a person named as a defendant, but who has never been served 
with subpcena or appeared to the bill, appears by counsel and consents 
to be bound by a decree, the defect is cured. Capel v. BuiUr, 2 S. 
& S. 457. And there are other means whereby the acts of a defend- 
ant may nullify his power of objecting to a want of parties. Thus, a 
decree in a suit brought by the wardens and fellows of Christ's Col- 
lege, Manchester, was appealed from, as well by the complainants 
as by the defendants. After the hearing of the cause, two of tho 
fellows died. The defendants had petitioned that their appeal might 
be heard at the same time with the plaintifis. The Chancellor said to 
Sir Samuel Romilly, who was arguing in support of the objection of 
want of parties : "Is not the fact of your petition evidence that you 
'^ consider the information, however informal, as the information of th^ 
'^ warden and fellows ?" BUickbum v. Jepsonj 3 Swanst 132. 
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There is no need to make persons parties who are out of the jurifr- 
.diction of the court ; but it is usual to apply to reserve liberty to alter 
the decree in the cause as to them. JUiL Gen. v. Baliol ColU 9 Mod. 
407. A decree is always supposed to guard the rights of persons noit 
parties to the suit, for it gives relief on the terms, that such persons be 
not prejudiced ; and equity will not permit a decree to be made use of, 
to evict the interests of persons not parties, and who were tacitly pro- 
tected by it Inchiquin v. Frenchj Jimb. 34 S. C. Ridgw. 230 ; 1 Coz^ 
1. Shire y. Gough^ 1 Ball & B. 447. Therefore, a decree obtained 
without making parties, those, whose rights are affected thereby, ia 
fraudulent and void as to those parties ; and a purchaser under it with 
notice of the defect, is not protected by it Gifford v. Hori^ 1 Sch. & 
JL. 386. And in the case now under review. Lord Redesdale expressed 
himself strongly against the crying grievance and system of frauds 
practisedupon persens having rights but who were not made parties. *'A 
** systematic use has been made," says ho, "of the decree of a Court 
^ of Equity for the purpose of effecting fraud ; and it has been as much 
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'^ a swindling contrivance to deprive a family of its estate, as any of 
<< those contrivances which swindlecs sometimes practice upon unwary 
" young men." The court will not determine the rights of a party who 
is not before the court, although he be attainted and beyond sea. Upon 
a complainant's having made an aflidavit of a necessary defendant being 
beyond sea, and that he knew not whether he were alive or dead, nor 
where to find him to serve him with process, it was, upon a motion, or- 
dered, that the complainant might proceed against the other defendants 
without prejudice, for not bringing this defendant to a hearing ; and the 
plaintiff had the decree, supra^ without bringing the said defendant to 
hearing. Walley v. Walley, 1 Vern. 487. In another case, the executor 
in trust was outlawed, and a witness proved that he had inquired aflcr 
but could not find him, which was thought to be a full answer to the ob- 
jection that such executor was not made a party. Heath v. Percivai^ 1 
P. W. 684. If you draw the jurisdiction out of a court of law, you must 
have all persons parties before the Court of Chancery, who will be ne- 
cessary to make the determination complete and to quiet the question. 
FooU V. Clarh^ 2 Atk. 515. The rule is universal, not to allow an ac- 
count to be taken in the absence of any person interested in it, who is 
forthcoming and can be made a party. Palk v. Clinton^ 12 Yes. J. 53. 
And thus, upon a bill to have an account of a trust, the defendant 
pleaded he was intrusted for three children, viz : for the plaintiff and 
his two brothers ; and that the other two not being made parties, he 
was not bound to answer ; for otherwise he might bo thrice called to 
an account for the same matter ; and the plea was allowed. Hamm 
V. Stevens f 1 Yem. 110. 

In the case of Gadd v. WarrcUj 2 Anstr. 555 ; it is said, an injunc- 
tion cannot be extended to protect one who is not a party in the suit in 
equity. The defendant had brought an action against the plaintiff ; and 
an injunction was obtained* The defendant aflerwards commenced ac- 
tions against the servants of the plaintiff, for acting according to his or- 
ders in the same matter which had been the subject of the former suit 
and of the original bill. The plaintiff, by supplemental bill, stated those 
facts ; and a motion was made, grounded on an affidavit, to extend 
the injunction to these objections. It was objected, that these parties 
were not before the court; and the motion was refused. & P. 
Dawson v« Princeps, lb. 521. But there are several cases re- 
ported wherein injunctions have been granted against tenants 
committing waste, although they were not made parties to the 
bill of complaint ; Momey Gen. v. JD. of Jtncaster^ I Dick, 68 ; 
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Mogg T. Moggi 2 lb. 670. In maiier of Creagh^ 1 Ba. & B. 108, 
and the matter of tenants is not the only one which offers the rule a« 
laid down above in Gadd v. Worral : for in Farqukarson v. Pitcher^ 
2 Ru& R« 87, in which a question arose as to making a sheriff a party, 
Mr. Swanston, in his argument a^r counsel, said, <' the court, if a pro- 
per case for that purpose were made out, would have restrained the 
plaintiff at law from proceeding against the sheriffs, although they had 
« not been made parties to the suit" — and he referred to the case of 
Stone V. Tuffin, Ambl. 32. 

When persons are expressly charged as combining with one who is 
made a defendant, it will be necessary to make such persons parties 
to the suit GaUt v. GremhUl^ Finch, 202. 

A plaintiff may, at the hearing of a cause, waive the relief that he 

prays against a particular person ; and then, the objection for want of 
making that person a party, will have no weight with it. PawUl v. 
Bishop of Lincoln^ 2 Atk. 296. 



▲MBNDMBNTS* 



A bill may be amended where there are not proper parties. 3 
Chan. R. 92. See the form of an order for cause to stand over, wttk 
liberty to add parties, in the appendix. Courts of Chancery have, 
generally, standing rules and orders expressive of the time when, and 
the manner in which amendments to pleadings can be made. English 
orders, 13, 14, 15. 29, 30. (1828 ;) N. Y. 43, 44, 45. 60 ; Bttkman 
v. Waters^ 3 J. C. R. 410. It is not a matter of course to amend a 
bill after an answer has been put in, by adding another person as co- 
plaintiff, except where he has precisely a similar interest with the plain- 
tiS: Lueton School v. Scarlett^ 13 Pri. 54. S. C. 1 M'Clel. 17. But 
a bill may be amended by adding plaintiffs notwithstanding the defend- 
ants have answered it, Hichens v. Congrevcj 1. Sim. 500. There is 
no case (on the books) in which the court has allowed a mere bill of dis- 
covery to be amended by adding parties as plaintiffs ; and Vice Chan- 
cellor Fiumcr, said, he would not make a precedent for which there was 
no foundation in the principles or practice of the court. Cholmendekf/ 

3 
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V* Clinton f 2 Meiiv. [74.] On a plea to a bill of discovery (ia the case 
we have last referred to) the Yice-Chancellor being of opinion that a 
cestui qtu iruit could not file such a bill without the trustee, in whom the 
legal estate was vested, directed a case for the opinion of a court of law 
on the question where the legal estate actually was, and ordered the 
plea to stand over till the return of the judge's certificate. The parties 
not being able to agree oh the case, a motion for leave to amend the 
bill by adding the trustee, pending the Yice-Chancellor's order, was 
refused. lb. In Small v* Atwood, 2 ^. & J. 515 ; a replication 
WBa allowed to be withdrawn and the bill amended by striking out the 
name of a plaintiff, and making him a defendant, and by stating such 
facts aod circumstances relating to certain transactions between that 
plaintiff and the defendant as were material to show that the other 
plaintiffs were not, and ought not to be bound by the acts or misrep* 
resentation of that plaintiff, respecting the property in the pleadings 
mentioned, or the purchase thereof, and as were material to show that 
such acts and misrepresentations of the said plaintiff were evidence 
against the defendant, the plaiotiffs who made the application giving 
security for costs, to the satisfaction of the Master, and undertaking 
to amend within a given time, paying the costs of the application, the 
usual costs of the amendment, and withdrawing the replication ; the 
extra costs of the amendments were to be costs of the cause. See 
ChrisVt Church v. Simondt, 2 Meriv. 467 ; also, AnanffmouB Case^ 
Barnard, 222. A bill may be amended by adding plaintiffs, notwith- 
standing the defendants have answered it. Hichens v. Congrett^ 1* 
Sim. 500. In the case last referred to, it was agreed by way 
of objection, that, if the amendments were allowed to remain, injustice 
might be done to the defendants, because they might have admitted 
facts which they could have accompanied with explanation if the record 
had stood originally as it then did. But (the Yice-Chancellor said) 
no injury could, from that state of circumstances, fall upon the defend- 
ants ; for after a bill is amended, a defendant has an opportunity of ad- 
ding the explanatory circumstances in his answer to the amendments. 
In Jbnsf V. Jonts^ 3Atk. 110; 217; 1 Dick. 96, the cause had 
been heard and a decretal order made, and leave had been given not to 
anund but to file a supplemental bill for the purpose of bringing ne- 
cessary parties before the court. But YiOrd Hardwicke said, the cause 
had been brought on very oddly ; and the objection for want of parties 
came very late. And see Enswarlh v. Lambert ; 4 J. C. R. 605. S. 
P. MDOown V. Yerhsj 6 lb. 450. And in Holdsworth v. Holdsworth^ 
3 Dick. 799, upon the cause coming on for hearing on an appeal from 
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the Master of the Rolls, there appeared to be a want of parties : it was 
ordered to stand over, with leave for plaintiff to add parties by a sup- 
plemental bill. And, see Canning v. Cannings referred to in Seton's 
Decrees, 362. In Jackson v. Lee^ 1 Dick. 92, on shewing cause 
against a decree by default, the defendant raised an objection on the 
ground of a want of parties. It was allowed, and the defective party was 
named in court. Leave has been given, afler replication and without 
withdrawing it, to amend the bill by changing one of the defendantSi 
which, as is observed by Mr. Dickens, was in eflfect adding a party* 
Andree v. — , 2 Ditk. 768 ; and see Franklin v. Beamish, 1 Hogan's R. 
70. And upon a motion to amend a bill by striking out a party com- 
plainant, and making him a defendant, after the bill had been dismiss- 
ed : leave was given, upon the plaintiff's paying all the costs. Durand 
▼. HftehxMon, 2 Dick. 456. But there are stages in a cause when it 
will be at too late a day to obviate the want of parties. Logan ▼• 
Fairlicj 2 Sim. & S. 284. A person who sues in forma pattern 
will not be allowed to amend by leaving out defendants, without pay- 
ing costs ; for otherwise a spirit of harrassment would be sanctioned* 
fFUkinson v. Brisker j 2 Br. C. C. 272. If a defendant be added after 
publication, the cause, as to such defendant, must be heard upon bill 
and answer only. 1 Harr. Pr. 279 (6th Edt. ;) Pratt v. Barker^ &c* 
1 Sim. 1. In Good v. Blewity l3 Yes* Jr. 397, where a bill for an 
account was brought by one of the officers and crew of a privateer, 
leave was given to amend by stating that the bill was filed on behalf 
of all the rest of the crew ; and on this amendment being madoi an 
account was decreed. We have before shewn cases where the 
names of plaintiffs have, upon terms, been allowed to be stricken 
out. Lloyd V. Makeamy 6 Yes. Jr. 145. An order granted to amend| 
by add'mg parties, cannot be appealed from : it is in its nature an 
order by consent. Thus, when the cause of Beresford v. Jidairj 2 
CoXf 156, came on originally to be heard before the Master of 
the Rolls, his honor (the then Master of the Bolls and after- 
lArards Chancellor, before whom the appeal was brought,) directed 
the suit to stand over, with liberty for the plaint to amend the 
bill by adding parties. Upon consideration, it appeared the parties 
proposed to be added i^ere not necessary parties. And the plain- 
tiff on that ground appealed from the decretal order directing the 
cause to stand over, alleging Aat he was entitled to have relief 
according to the prayer of the bill. But the Chancellor said, that in 
truth the want of parties was in its nature a reason for dismissing the 
plaintiff's bill ; and that it was a matter of relaxation on the part of 
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the court, when it permitted the canse to stand over with liberty for 
the plaintiff to add the parties : and this, therefore, was an order con- 
sidered always as made by consent* If the plaintiff was dissatisiied 
with the opinion of the court as to the want of parties, he should have 
let his bill be dismissed and then have appealed from the dismissal, 
bat he never could appeal from an order which, in the shape of k, 
purported to have been made by consent. His lordship therefore said, 
he would make no- order on this appeal but by consent ; and which 
being aflerwards given by the defendants, a decree was made. 

If tho complainant has liberty to amend, «t will be politic in the 
counsel of the opposite party to urge that a time should be fixed 
within which tho amendment shall be made, so that in default thereof, 
such order may become void and the cause be allowed to stand, 
so far as relates to any motion to dismiss the bill for want of prosecu- 
tion, in the same situation as if such order had not been made. This 
would be conformable to one of the standing rules of the English 
Court ; and by which rule, by the bye, every order for leave to amend 
is to contain an undertaking by the plaintiff 10 do so in three weeks from 
the date of the order. 14th Ld. Lyndhurst's orders (1828.) 2 Russ. 
Appendix. 

In tho Supreme Court of Appeals in Virginia, it has been decided, 
that after a decision by the same court remanding a cause to the Court 
of Chancery, new parties may bo added. Thus af^er this remittitur, 
certain creditors filed their bills, stating they had been always ready to 
contribute to the expenses of the suit ; and praying to come iti and be 
admitted to a dividend with the rest of the creditors : the Court of 
Appeals, among other things, ordered, '' that the remaining fund, if any, 
*' should be distributed pro rala^ among the several creditors who had 
no lien upon the lands." Anderson v, Anderson^ 1 Hen. & Mumf. 
12; S. C. 3 Call. 329. 

Under the general rule of tho Court of Chancery of the State of 
New- York which allows a complainant to amend his bill after an insufli* 
cient answer, ho cannot strike out tho name of a defendant and thus 
discontinue tho suit as to the latter, without payment of costs. Chase 
V. Dunham^ 1 Paige's C. R. 572. 

Wheie a complainant amends his bill by a supplemental one, in 
order to bring other parties before the court, he need not make the 
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defendants in the original bill parties to the supplemental one. Ens* 
tporth V. Lambert, 4 J. C. R. 605 ; S. P. McKown v. Yerks^ 6 lb* 

When a cause comes on to a hearing, and the court, either for an im- 
proper arrangement of parties or in a stronger case for the want of 
parties, directs the cause to stand over with liberty to make new defend- 
ants or add parties, in which there is frequently on occasion to re-ex- 
amine : it seems, that all the parties may enter into a new examination. 
If indeed the court sees a contrivance, it would meet with that some 
way or other. And it also seems, that the new examination of a de- 
fendant to the original bill may be read a^inst another defendant. 
Archer v. Poft^ 2 Tes. Sen. 623. 

In partition suits within the State of New- York, the court may allow 
any anf^ndment of. the pleadings or proceedings, so as to make de- 
fendant thereto any person who shall have appeared in the course of 
the proceedings to be interested in the premises by any will, deed 
or grant from any person who is a defendant in such partition, and 
who might originally have been made defendant, if his interest had 
then existed or been known ; but no person is to be so made de- 
fendant unless forty days notide of the motion to that effect has been 
personally served on him, or published three months, as in the caae 
of an original application. 2 K. S. 820, 20. 

If^ in the State ofNew-Tork, any of the parties iif interest in a 
cause become changed, by death or otherwise, pending an appeal to 
the Court of Rrrors, the cause will be remanded, without prejudice to 
either party, in «rder that the Court of Chancery may take the neces- 
sary steps to bring in the parties, whose interest may have accrued 
since the appeal. WiUan v. HamUon, 9 J. R. 442. 



PERSONS MADE PARTIES WITHOUT THEIR KNOWLSD6E. 



If a solicitor files a bill in the name of his client, without having 
authority from him for so doing, then, if the plaintiff wishes to have 
the bill dismissed, it will, on motion, be so ordered ; and the solicitor 
will be made to reimburse him all the expenses occasioned by its 
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having'been filed. It is also settled that, if the plaintiflf denies, and 
the solicitor asserts, authority to have been given, and there is nothing 
but assertion against assertion, the court will say that the solicitor 
ought to have secured himself by having an authority in writing ; and 
that, not having done so, he must abide the consequences of his neg- 
lect. There must be a special authority to institute, although a gen- 
eral authority is sufficient to enable the solicitor ta defend a suit. 
Wright V. CastUj 3 Meriv. [12 ;] and see, Creswell v. Radcliffe^ 1 
Dick. 33. So, in Wilson v. WiUoriy IJ. & W. 457, the names of 
persons made plaintiffs in a bill, without their authority, were ordered 
to be struck out, with costs against the solicitor : their application, 
afler they were apprised of the fact, having been made without delay. 
But it seems that such an application would be refused, where the 
plaintiffs have tacitly acquiesced for a considerable period after the fact 
came to their knowledge. The case of Dundaa v. Dulens, 1 Yes. 
Jr. 196 ; S. G. 2 Cox, 235, as to its general bearing, has been doubt- 
ed. It was a creditcM's suit ; and among other matters embraced in 
it, a motion was made shortly before the hearing, by a party who had 
been joined as a plaintiff*, without authority, to have his name struck 
out. The matter was ordered to stand over to the hearing, when the 
solicitor was ordered to indemnify the party against all costs. See also 
JReode v. Ldvingaton^ 3 J. C. R. 490- Af\er a cause was at issue, 
one of the plaintiffs moved to amend by striking out his name as a 
plaintifr, on the ground that till then he was ignorant of the suit. The 
objection was allowed, but the notice was ordered to be saved un- 
til the hearing, so that the solicitor who inserted the plaintiff's name 
should be ordered to indemnify him, provided the plaintiffs were 
ordered to pay costs, liiterton v. Osbomey 1 Dick. 350 ; and see, 
Wade v. Stanley^ 1 Jac. & W. €94. If a bill be exhibited in any per- 
son's name without his privity, the court, on showing it, will dismiss 
the bill so far as he is a party ; and to that end he may come into court 
and disown or disclaim the suit, as being brought without his order or 
privity, or against his order, though with his privity, or give wanant 
to counsel in writing, to move and consent that it may be dismissed ; 
and it will be so dismissed with costs against the persons who ex- 
hibited it. Creswell v. Radcliffe^ 1 Dick. 33 ; Wyatt's P. R. 60 ; Cur. 
Cane. 460. But the most proper motion, where a person is made a 
co-plaintiff* without his privity or consent, is, that his name may be 
struck out of the ingrosstnent ; and not, that the bill may be dismissed 
against hinu And the warrant to the counsel, after being read, is 
taken and kept by the register. Harr. Prac. (late edit.) 219 ; Cur. 
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Can. above* If without the plaintiff's privity a bill be dismissed as 
of his own prayer, &c. the court, on complaint, will not only retain 
the bill, but order the abuse to be examined into and punish it* Cur. 
Can. 348. 

In Wade v» StanUt/y 1 J. & W. 654 ; the bill had been dismissed, 
with costs. One of the plaintiffs moved that hb name might be struck 
out of the proceedings, that the order as to the pa3rment of the defend^ 
ants' costs might be discharged so far as it related to him, and that 
the costs of the applicatibn and such other costs as were occasioned 
by his name beii^ inserted in the bill, might be paid by the solicitor who 
filed it. It appeared by this plaintifPs affidavit, that he had not autho- 
rized the insertion of his name in the bill, and had no knowledge of it, 
until he was served with the subpcena for costs ; he then applied to the 
solicitor, from whom he received no answer ; the defendant's solicitor 
had informed him, that not having being able to obtain payment of the 
costs from the other plaintiff, the order must be enforced against him. 
The motion was granted. 

Liberty to amend, by bringing a new party before the court, must 
include such statements of fact as may enable the court to act with 
regard to that party. PaUc v. Cliniany 12 Yes. Jr. 64* 

If, by the bill, it appears that one who should have been, is not made 
a party, it furnishes no ground for dismissing the bill ; and if, had he 
been made a party, the courtj could not have entertained jurisdiction 
of the cause, the bill must be amended before the effect of jurisdiction 
will avail. If in the meanwhile the individual dies, the bill will be 
amended by stating that fact, and the jurisdiction of the court not be 
affected. Harrison v. Rowan, C. C. U. S. N. J. Oct. 1821, M. S. 



OBJKCTI05 FOR WANT OF PARTIES ; WHBN AND UOW HADK ; 

AND THE EFFECT OF IT. 



An exception for want of parties to a bill in Chancery, is in the same 
nature with a plea in abatement at law ; but if you go upon the merits 
therei you can never take it up again. Now, i^ equity, you nay take 
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exceptions at the hearing of a cause, or you may plead or demur for 
want of parties. Barwent v. Wallon, 2 Atk. 510. Whenever a want 
of parties appears on the face of a bill, this is a cause of demurrer, (d) 

But this will not hold if a sufficient reason for net bringing a necessa- 
ly party before the court is suggested, or if the bill seeks a discovery of 
the parties interested in the matter in question for the purpose of making 
them parties. Mitf. PI. (by Jeremy,) ISO ; and the cases there cited ; 
Johnson V* Rankin, 2 Bibb. 184. (See also the first sect, of this chap.) 
A demurrer for want of parties must show who are the proper parties : 
not indeed by name, for that might be impossible ; but in such manner 
as to point out to the pkuntiff the objection to his bill, and enable him 
to amend by adding the proper parties. Ait. Gm. v. Jackson, II Yes. 
Jr. 369. It is a qusety, whether a demurrer for want of parties should 
be to the whole bill. See E. /. Company v. CoUs, 2 Swanst. 142. note. 

In the case to which we have last referred, a^ demurrer to the whole 
bill for want of parties was put in. The Lord Chancellor, was inclined 
to think there could not be a partial demurrer for want of parties ; and 
that therefore a demurrer to a whole bill was proper ; and he had 
directed the register to allow the demurrer ; but upon Mr. Mitford's 
mentioning some cases i^rein such partial demurrers had been allow- 
ed, JLtwood V. Hawkins, Finch, 113. Jhtleyy. Fountaine, lb. 4; 
Pressendens v. Decrees, 2 Ch. C. 197. The Lord Chancellor ord^ed 
it to stand over to the next day of demurrers, but the plaintiflPs coun- 
sel thought it would answer better their client's purposes to amend 
their bill, and pay the costs of the demurrer. It would seem, by 
a late case in the Rolls' Court in Ireland, Parke v. Black, 1 Ho* 
gan's R. 70. that a plea as well as a demurrer must be to the 
entire bill. A plea was here put in to the entire bill for want of par- 
ties and their names were mentioned. Upon the argument, several cases 
were cited upon the point that the parties named in the plea were neces- 
sary. The cases referred to on the point that a plea might be allowed 
in part, were Jisiley v. Fountaine, 4. •itwood v. Hawkins, and 
Pressendens v. Decrees, supra. The Master of the Rolls, in giving 
judgment, referred to Plunkei v. Penson, 2 Atk. 51, and said that such 
a plea is not offered as a defence to the claim asserted by the plaintiff, 
but is an objection to the imperfect structure of the suit, and must 
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affect the whole suit, unless that part not afTected by it can proceed to 
a decree. It must be, at present, assumed that the suit, joiued proper 
parties, and sought a decree common to all the rights in issue ; if 80> 
and the plea be allowed as to part of the bill, the other portion, not 
covered by the plea, must proceed to a hearing, and then an incomplete 
decree must be pronounced, leaving the other matter, covered by the 
plea^ the subject of a distinct subsequent suit, contrary to the first prin- 
ciples of pleading, or else when the cause comes to a hearing it must 
stand over, in order that the proper parties may be brought before the 
court His honor stated, that he had already decided the point on a 
demurrer, and that a similar question having arisen in the Court of 
Exchequer, the Barons had a conference with him, and adopted hia 
decision. As to the cases cited, he observed that ^AsUey v. Fountain 
was no decision on this point, for the demurrer for want of parties, 
was overruled, on the merits ; that the decision in Stwood v. HatokinSf 
was obviously erroneous, for the demurrer was to the whole bill, and 
yet was allowed as to part ; and that as to tho law in Precedena v. De- 
creed, it was not applicable to the point, for the plea and demurrer 
were to the whole bill, and were allowed, but leave was given to amend. 

A defendant may demur, if one be made a party, against whom the 
plaintiff can have no decree, but who may be examined as a witness. 
Stewart v. E, L Compantfy 2 Yern. 380. 

If there be a want of proper parties, but the same is not apparent 
on the fiice of the bill, the defendant may plead the matter necessarj 
to show it. (e) A plea of want of parties goes both to discovery and 
relief where relief is prayed, though the want of parties is no objection 
to a bill for a discovery merely. But where sufficient reasons of ex- 
cuse are suggested by the bill, the plea will not hold. Mitf. (by Jere- 
myf) 280, and cases there ; Mitchell v. Lenoxy 2 Paige's C. R. 280 ; 
(and in illustration of this, we again refer to the first section of the pre- 
sent chapter.) And the Kke objection may be taken by answer, set- 
ting forth the names of the necessary parties who are wanted, and dis- 
tinctly taking the objection in a plain and clear allegation. Mc' 
KmUy V. Combef 1 Mon. 107 ; S. P. West v. SaunderSy 1 Marsh. 
1 10. A plea for not bringing parties before the court has been allowed, 
even though suspected to be for delay merely. Plunket v. Pemony 2 
Atk. 51. 
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A plea in bar naming certain judgment creditors, not parties to the 
bill, without stating, afRrmativel j, that they ought to be made parties, is 
good ; but if the plea simply state facta from which it may be infer- 
red, that other parties are necessary, without naming them, or averring 
that they are necessary parties, it is informal and bad. Cook v. JICow- 
CI1M, 3 J. G. R. 427. 

An objection that some of the plaintiffs have no interest, cannot be 
started at a hearing. Wilkinson v. Parry, 4 Rubs. 272. 

A plainliffi bringing his cause to a hearing without proper parties, 
cannot put it off, without consent. The defendant has a right to have 
his cause heard. There is not an instance of permitting a plaintiff to 
take an objection for want of parties against the will of the defendant ; 
such a practice would strike at the root of all the principles by which 
testimony has been guarded in the Court of ChEmcery. Cases of ex- 
ception may occur, where, for instance, the plaintiff was not awaie of 
the existence of persons whose claims could touch tiie interests of 
those who are upon the record : but that ought to be clearly established ; 
and the plaintiff ought to apply, as soon as he has obtained that know- 
ledge. Jackson v. Same^ 16 Yes. Jr. 236. 

In The E. L Company v. Boddam^ 9 Yes. Jr. 467, it seems to have 
been thought that an objection for want of parties could not be taken 
upon a rehearing. But in Hqldswortk v. Holdsworthy 12 Dick. 799. 
Upon a rehearing the cause was ordered to stand over for want of 
parties. And see Magdalen CoUege v. Sibthoq>j 1 Russ 154. 

The case of Stafford v. City of London 1 P. W. 428 ; 1 Str. 
95 ; 4 Yin. 402 (1718,) is constantly referred to as distinctly shewing 
that where a bill wants proper parties, the court will either dismiss it 
toithoiU fr^udice to another 6t7/, or give leave to amend on payment 
of the costs of the day. But the case was a peculiar one ; and the 
course pursued by the complainants was considered by the court as a 
<< very trick." It is to be observed that Lord Chancellor Parker said, 
it was discretionary in the court to dismiss the bill (not a bill,) or give 
leave for an amendment on payment of the costs of the day ; and ad- 
ded " if in any case a bill ought to be dbmissed, let it be in this ; but 
'< without prejudice to another bill." The current of authority in 
cases where the objection has been taken at the hearing, is clearly 
against the dismissal of a bill on this ground. Lord Hardwicke said, 
a bill in Chancery is never dismissed for want of parties, but stands 
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over, upon paying the costs of the day ; and he added that a decree of 
Sir Joseph Jeckyll's, in a cause at the Rolls, to dismiss a hill for want 
parties was reversed afterwards for that reason. Anonymous 2 Atk« 
15. (1737.) 8. P. Jones v. Jones, 3 Atk. Ill ; and see MiUigan v. 
MiMedgey 3 Cranch 220 ; West v. Randally 2 Mason, 181. And a 
decree of the same nature in the Court of Exchequer was reversed 
likewise in the House of Lords. Greene v. Poole, (1737,) 4 Br. P* 
C. 122. 

There is the case of Ray v. Fenttfick, 2 Br. C. C. 25 (1789,) in 
which the Lord Chancellor, in rei'using a ne exeat, gave as a reason, 
that the suit without a representative of the original ohligee in a bond 
(which was the subject of the suit) must be dismissed for want of par- 
ties. But the whole report of this case is contained in ten lines ; and 
the doctrine upon which his honor grounded the right to dismiss the 
bill) is somewhat questionable ; as will appear by a reference to the 
case of Brace v. Harrington, 2 Atk. 235. And there are many cases, 
both ancient and modern, where the cause has stood over for the pur- 
pose of bringing the necessary parties before the, court. Sainstry v. 
Crrammar, 2 £q. C. Ab. 165 ; Kirk v. Clark, Pre. Ch. 275. Jones v. 
Jones, S Atk. 111. 1 Dick, 96. Holdsworthy, Same, 2 lb. 799. 
Jackson v. Lee, 1 lb. 92. Court v. Jeffery, 1 S. & S. 105. Mitchell 
V. Bailey, S Mad. (61.) et cet, et ctt. The dictum of Lord Hardwicke, 
which we have above referred to, appears to be trenched upon in Bald- 
vtn V. iMwrtnce, 2 S. & S. 18. The answer set up a want as well 
of proper plaintiffs as of defendants. The bill was dismissed ; and, no 
doubt, if no favor should be asked by the party against whom the de- 
murrer goes, such would always be the fate of a suit. But the best 
course which counsel in such a case should pursue appears in Lowe v. 
FarUn, 2 Mad. R« 101, and this will be found in the present work on 
the next page. 

Where a cause stands over for want of making some defendants 
parties, you cannot proceed against any other defendant, unless the 
plaintiff will submit to dismiss his bill, as to those defendants who are 
improperly brought before the court. Wicks v. Marshall, 3 Atk. 400* 

In the section of this chapter relating to amendments we have shown 
that parties have been added in almost every stage of a suit ; altho' the 
objection may come at too late a day ; but the rule is, whore the ex- 
ception is not taken by demurrer, plea, or answer, that an objection for 
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want of parties ought to l>e made upon opening the proceedings and 
before the merits are disclosed* Jones v. Jones, 3 Atk. Ill* 

And formerly, in such cases, the causes were ordered to stand oyer 
on paying the costs of the day. lb* (By an order of the Irish CQurt 
of Chancery, where costs of the day are ordered to be paid, they are 
to be the expenses out of pocket ! O^Keeffe*s Ed. 106. The rules of 
the English Chancery have limited them to iSlO, except in cases where 
the court makes other order to the contrary. 35th Ord. 1828. The 
costs of the day in the Court of Chancery of the State of New-York* 
are not fixed by any rule. I presume they would amount to no more 
than the fees allowed to counsel arguing and solicitor attending.) 

In a modern case, Mitchell v. Bailey^ 3 Mad. (61,) on the com- 
ing on ot the cause, the counsel for the defendant objected there was 
a want of parties, and it was admitted the cause must stand over, with 
leave to amend, by adding the necessary parties. The answer of the 
defendant did not state the objection for want of parties. The same 
counsel asked for tho costs of the day. The Yice Chancellor said, '< as 
the answer did not state the want of parties, you are not entitled to 
the costs of the day." And a like dictum will be found in Court v. 
J^ff^y 1 S. & S. 105. And in a later decision, where a demurrer 
ore tenus for waiA of parties was allowed, the Vice-chancellor 
said it was allowed, of course, without costs. Blain v. Agar^ 1 Sim. 
37. But in the case of Hill v. Kirtoan, 1 Jacob's R. 168 ; the cause 
stood over for want of parties, and altho' an objection on that account 
was only raised at the hearing and the above case o( Mitchell v. BaiUy 
was mentioned, yet the Master of the Rolls (Sir Thomas Plumer) gave 
the costs of the day. The case of Blain v. Jigar, supra, had not 
then been decided. 

In general, when a demurrer is put in to the whole bill and allowed, 
the cause is out of court ; 1 Grant Pr. (2nd Edit.) 132 ; but where a 
demurrer for want of parties is sustained, the general practice appears 
to be somewhat modified. In Lowe v. Farlie, 2 Mad. R. (105,) a 
demurrer, for want of parties, was allowed. The counsel then appli- 
ed for leave to amend, by adding parties. The Yicc-Chancellor said, 
^he application was not of course, in a case like the present ; but gave 
him a few days to state in writing what amendment he proposed to 
make, and he would consider whether it was fit to allow him to make 
the proposed arrangement. But, in this case, no application was afler- 
wards made to amend. There are several late cases in which formal 
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demomrB for want Qf parties have been allowed ; but I do not see 
that in any one of them, the counsel made the politic suggestion 
niiich appears in Lowe v. Farlie, See also DouglasM v. HorifoU^ 2 S* & 
S. 184 ; Colombian Government v. Roihschild^ 1 Sim. 104. In Long v. 
TomgBy 2 Sim. 369, where a demurrer for want of parties was allowed, 
the Yice^Chancellor thus ends his opinion : — ** and I think, therefore, 
«« that the demurrer must be allowed, and the costs must follow tn the 
** tuna/ way," Here — there is no order for dismissal ; the costs in 
such a case would be the same as if the demurrer had gone to 
the merits ; and it is to be presumed that the counsel for the defend- 
ant might in this case have followed the course adopted by the counsel 
in Lowe t. Farlie ; and also, that counsel, in every case where a de- 
murrer is allowed, should ask to amend. I can perceive no reason 
why such a course should not be sanctioned : for the plaintiff is pun- 
ished in costs for his insufficient pleading ; and the dismissal of hifl 
bill wonld only cause the trouble of making out a second and more 
perfect one. Since writing the above, the case of Mitchell v. Lmoiy 
2 Paige's C. R. 280, in our own Court of Chancery, has been publish- 
ed, and the course pursued by Chancellor Walworth, squares with these 
remarks. A demurrer was put in for want of parties, and allowed : 
with liberty to the complainant to amend his bill, on payment of costs, 
so as to bring all proper parties before the court. (/) 
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The subject of abatement, and the means whereby its effect can be 
supplied, are too fully and luminously explained by Lord Redesdale, to 
require any special notice here. See Mitf. PI. (by Jeremy,) from p. 56 

If) Lord LyodbunI bat provided rnlea to meet cases which ttaod over for want of 
partie«. Bj the 34lh standing order of the English Court of Chancery, (1828.) it is ordered, 
that when a caase which stands for hearing is called on to be beard, but cannot be decided 
bj reaaon of a want of parties, or other defect on the part of the plaintiff, and is therafora 
atracli out of Iba paper, if the tame caase is set down, the defendant or defendants shall 
b« allowed the Used cosU, occasioned by the first setting down, allbo' be or they do not 
obtain the costs of the suit And by the 35lh order, it is ordered that where a canse 
being in the paper for hearing is ordered to be adjourned upon payment of the costs of the 
day, tbef« the party to pay the same, whether before the Lord Chancellor, Master of the 
Rolle or the Vice-Chancellor, shall pay the sum of ten pounds, unleit the court shall 
make othef order U> the contrary. 2 Ruif. C. R. Appendix. 
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to p. SO. But the Statutes of the State of New-Tork have ipadil 
some particular provisions, which it will be necessary for us to con- 
sider. It is enacted, that no suit in Chancery is to abate by the death 
of one or more of the complainants or defendants when the cause of 
action survives ; but that, upon satisfactory suggestion of such death, 
the suit shall proceed for or against the surviving parties. 8 R. S. 
184. §107. When one or more of the complainants or defendants die 
and the cause of action does not survive, the suit will abate only as to 
the person or persons dying ; and the surviving parties may proceed 
without reviving the suit. §108. No bill of revivor is necessary to 
revive a suit against the representatives of a deceased defendant ; but 
the court, upon a petition, may order it to stand revived. §109. A 
copy of the order is to be served upon the representatives, who wiU 
have eighty days after service to appear and answer or disclaim. § 1 1 0. 
and if they make default in appearing, the court can order the bill to be 
taken as confessed if no answer has been put in, or, in case of an 
answer enter an appearance — ^and the answer of the deceased party 
will be deemed the answer of the representatives, &c. §111, 112. In 
cases where a complainant dies and the cause of action does not sur- 
vive, his representatives may, on affidavit of such debt and on motion 
in open court, be made complainants ; and be permitted to amend the 
bilL §1 15. The defendant is to be compelled to answer the amended 
bill ; and the cause is to proceed to issue and a hearing as in ordinary 
cases. §116. When the representatives do not cause themselves to be 
made complainants within eighty days after the death of a deceased 
complainant, the surviving complainant may proceed to make them 
defendants, as in cases where the representatives of a deceased defend- 
ant are made made parties. §117. If there be no surviving complain- 
ant, or if a surviving complainant neglects or refuses to proceed against 
the representatives of a complainant deceased as defendants, the 
court, upon petition of the original defendant, may order such represen- 
tatives to show cause at a certain day, why the suit should not stand 
revived in their names, or the bill be dismissed so far as the interest of 
such representatives is concemod.§l 18. If no cause be shewn, the court 
may order the revival of the suit in their names, or the dismissal of the 
bill with costs, or odierwise. §119. If a defendant dies where the cause 
of action does not survive, and the complainant neglects or refuses to 
procure an order for the revival of the suit, the court may order it to 
stand revived, upon the petition of a surviving defendant, against the re- 
presentatives of the deceased party ; §120 ; and in such a case, the 
surviving defendant may proceed against such representatives, in the 
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aam^ maQDer as a complainant, to compel them to appear, abide the 
answer of Ae deceased party, or answer (if necessary) or haye the 
bill or petition taken as confessed against them ; and the court can 
stay the suit as against him until such proceedings have been had. §121. 

m 

In LeggeU v. DubaiSf 2 Paige's C. R. 214. Chancellor Walworth 
thus illustrates some of the above sections : The cases intended to be 
embraced by the 107th section of the title of the Revised Statutes 
which relates particularly to this court, are those where the right of 
the deceased party vests in some one of the survivors ; so that a per- 
fect decree may be made as to every part of the subject of litigatioui 
widioot any alteration of the proceedings, or bringing any new parties 
before the court. Such is the case of a suit brought by or against two 
or more executors, trustees or joint tenants, where, on the death of 
one, the whole right of action or ground of relief survives in favor of 
or against the other. In such cases, there is in fact no abatement as 
to tiie survivors ; and upon a proper application by either party, on 
affdavity shewing the fact of the death and that the cause of action has 
survived, the court will order the suit to proceed. The 108th section 
INtivides for another class of cases, where some of the parties survive 
and the rights of the parties dying do not survive to them, but some 
other peison becomes vested with the rights and interests or is sub- 
ject to the liabilities of those who are dead. In such cases, the com- 
plainants may proceed without making those persons parties, provided 
a decree can be made between the surviving parties without bringing 
such persons before the court. The decree, in that case, will not 
a£foct those in whom the rights of the deceased parties have become 
vested. Under a similar provision in the former statutes of this state, 
Chancenor Sandford, decided that it was optional with the surviving 
complainant to revive the suit or to proceed without reviving ; but that 
be was not bound to do either ; that he might elect to abandon the suit 
1 Hopk. R. 450. The revised Statutes have provided for such cases ; 
and the surviving defendants may now revive the suit if the complain- 
ants, or those who are entitled to revive in the first place, neglect to 
do so within such time as may be allowed by the court for that pur- 
pose. The proceedings to obtain a revival of the suit, under these pro- 
visions of the Revised Statutes, must be by petition ; and an order for 
that purpose cannot be granted on n&otion founded on affidavit only. 
The petition is the substitute for a bill of revivor. But a formal bill 
may perhaps be necessary where the representatives of the deceased 
party cannot be found, or where they are infants. (7. J. R. per Van 



32 ABATEMENT ; AND, REVIVOR. 

Ness, J.) It is undoubtedly the duty of the complaiDaat to revive, if 
be wishes to proceed with the suit and to have the benefit of 'the pre- 
vious proceedings. And where a suit abates by the death of either of 
the parties pending an injunction, the defendant or his representatives 
may have an order that the complainant or his representatives revive 
the suit, within a reasonable time, or that the injunction be dissolved. 
(1 Hen. & Mumf. 203 ; 1 Cox's Ga. 411 ; 2 lb. 50.) 

A purchaser under a suit cannot revive it. Backlunue v* Jtftctdfeion, 
Freem. [132.] 

If a decree in directing a trial at law, by a plaintiff against one de- 
fendant, should not order all the parties to attend the trial, it may take 
place during an abatement occasioned by the death of one of the other 
defendants. Humphreys v. HolliSf I Jacob's R. 73. 

Where a party who has not been served with a subpoBna, nor appear- 
ed, dies, his deadi is no abatement of the suit, and consequently there 
can be no revivor : nor can a plaintiff have the benefit of the proceed- 
ings in the suit against the executor or administrator of the deceased, 
for the intestate was never an effective party to the suit, nor bound by 
the proceedings. A bill, under these circumstances, is, strictly speak- 
ing, original as to the executor or administrator, though supplemental 
as to the other parties, and would require the representative of the de- 
ceased to answer the original bill as well as the supplemental matter, 
and pray the distinct relief to which the plaintiff considered himself 
to be entitled against such executor or administrator. Such a bill 
would fail, if a general demurrer were put in by the representative, upon 
the ground that the plaintiff was not entitled to revive the suit, nor to 
have any benefit of the pro^edings against him. Jlabu v. Shipley, 
Geldart & Maddox, 296. * 
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1. A foreign state is as wel) entitled, as any individual, to the aid of 
tiie Court of Chanceiy in the assertion of its rights ; but it must sue in 
a form which makes it possible for the court to do justice to the der 
fbndants* It must sue in the name of some public officers who aro 
entitled to represent the mterests of the state ; and upon whom pro- 
cess can be served on the part of the defendants ; and who can he 
called upon to answer a cross bill. King of Spain v. Maehadoy 4 
Ross. 238 ; HvUM v. JKng of SpaiUj I Dow. 169. A general de- 
scription will be insufficient. Thus, a bill filed by ** the Columbian 
govemmeat" was decreed against upon demurrer; and no instance can 
be stated in which the court has entertained the suit of a foreign state 
hf such a description. CokuMan GovemmeiU v. RothBchildy 1 Sim» 
94 ; and see Joim v. Oarcia dd Bio^ I Turn. & R. 297. 

2. If a monarch be interested in the suit, he must be made a party, 
and stated to be out of the jurisdiction of the court. De la Torre v. 
BemaUs, 2 Madd. Pr. 184. 

3. The reader is referred to the great case of The JSabob oj the Carr 
natic V. Th0 Ea$i India Ckmpanyj 1 Yes. Jr. 371 ; S. C. 3 Br. C. C. 
2)99, for iDformalion relative to the competency, Ike* of sovejrejgps X9 

b6C9in(e suitor ia CQurts. 

5 
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If a foreign sovereign were not allowecl to sue, there would be a 
right without a remedy. He sues on behalf of his subjects, and if he 
were not aUowed to do that, the refusal might be cause of war. Hul- 
hi V. King ofSpain^ 1 Dow. N. S. 175. 

See the case of The IRng of Spam v. HtdUlt^ under *< Prtnct- 
palj Factory Jlgent ;" in which agents in England of the king of Spain 
had been joined as co-plaintiffs with that monarch. 



STATR. COUIVTT. TOWN. CHUBGHWARDEN. 



4* In some cases one of the states of the United States may file a 
bill in flie Supreme Court of the U. 8. against another state. Thus, 
a bill was filed by one state against another contesting its claims, 
and praying to be quieted as to the boundaries of the disputed terri- 
tory. FovolerY. Lindsay^ 3 Dall. 411. 

The Circifit Court of the United States hasno jurisdiction of a 
cause in which a state is a party ; and although the nominal party be an 
oflScer of the state, and not the state itself, the case is equally excluded 
from its jurisdiction, if the state be substantially the party. Diw- 
katn V. Gfordoji, C. C. U. S. P. Coxe's Digest, 433. Pi. 285. 

5. The Circuit Courts of the United States have jurisdiction of a 
bill in equity filed by the bank of the United States, for the purposes 
of protecting the bank in the exercise of its fiimchises, which were 
threatened with invasion and destruction under an unconstitutional 
state law ; and as the state itself cannot be made a defendant, it may 
be maintained against the officers and agents of the state who are ap- 
pointed to execute such laws. Bank of U. 8. v. Planter'e Bank of 
Oeorgioj 9 Wheat 904. 

6. Bodies politic and corporate may by themselves alone exhibit a 
bill of complaint in a court of equity. Mitf. PI. (by Jeremy) 24. By 
the Statutes of the State of New^Tork, each county, as a body corpo- 
rate, has capacity to sue and be sued. In controversies and clauses 
of action between counties, or between any caunty and an individual 
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or indtvtduals the same proceedings are to occur an would take place 
in like matters between indmduals and corporations* 2 R. S. 384 § 1. 
In all such suits and proceedings, the county is to sue or be sued in 
the name of the board of superyisors thereof, except where county offi* 
cers are authorised at law to sue in their name of office for the benefit 
of the county (for penalties, forfeitures and damages at common law.) 
§ 2 lb. 473 § 92. 

7. By the same statutes, each town as a body corporate, has ca- 
pacity to sue and be sued. 1 lb. 337 § 1 ; 2 J. C. R. 324. When- 
erer any controversy or cause of action shall exist between any 
towns of the state, or between any town and an individual or corpora- 
tion, such proceedings shall be had, either at law or in equity, for the 
puipose of trying and finally settling such controversy ; and the same 
is to be conducted in like manner and the judgment or decree have 
the same effect as in suits or proceedings of a similar kind between 
individuals and corporations. In all suits and proceedings the town 
is to sue or be sued by its name, except where town officers are au- 
thorized by law to sue in their name of office for the benefit of the 
town (to recover penalties, forfeitures and damaged at common law.) 
2 lb. 473 § 92 et seq. 

5. Where 'the churchwardens of a parish are sued in their official 
capacity, it is not necessary to make the successive churchwardens 
parties from time to time. Case of Radnor parish, 2 Eq. Ca. Ab. 204. 
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8. It is enacted, by the Revised Statutes of the State of New-Tork, 
that whenever a creditor of a corporation shall seek to charge the di- 
rectors, trustoes or other superintending officers of such corporation 
or the stockholders, he may file his bill for that purpose in the Court 
of Chancery. 2R.S.464 §> 45. If a corporation having banking 
powers or power to make loans or pledges or deposits or insurances, 
shall become insolvent or violate their act of incorporation, the attor- 
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ney general) in behalf of the state, or of any creditor or stockbokler 
maj file an injunction bill, restraining them, to the effect as is in the 
statute mentioned. lb. 462 § 31, 463 § 39, 40, 43. And a foreign 
corporation created by the laws of any other state or country, may, 
upon giving security for costs of suit, prosecute in the Courts of the 
State of New-York, in the same manner as corporations created under 
the laws of that state. lb. 457 § 1 ; 8 J. C. R. 370. Upon the dis- 
solution of any corporation created or to be created (unless other per- 
sons shall be s^pointed by the legislation or some court of competent 
authority) the directors or managers of the affairs of such corporation 
at the time of such dissolution, by whatever name they may be known 
in law, shall be the trustees of the creditors and stockholders, and 
shall have full power (amongst other rights) to sue for and recover 
the debts and property, by the name of the trustees of such corpora- 
tion, describing it by its corporate name. 1 lb. 600 § 9} 10. 

9. The act of the legislature incorporating a company usually men- 
tions the title under which they may sue and be sued in all courts and 
places. Fonbl. tiq. 306, 7 ; and see 1 R. S. N. Y. 699. The spirit for 
forming joint stock companies in England, has given rise to many 
enactments in order to meet every case, and to protect individuals 
against fraud. Van Sandau v. JVfoore, 1 Russ. C. R. 458. And these 
companies become ^un^i corporations. Gow on Partn; 112< 

10. Before a Court of Equity will interfere with voluntary associa- 
tions, it will see that it is under an obligation to act and that it can effec- 
tually act for the benefit of all. Ellison v. Bignoldy 2 Jac* & W. R. 
503. and see No. 10 b. post. The general rule requiring all persons 
ihter^sted to be parties was made for conveniency only and to ptevent 
the court from doing business by halves ; and is dispensed with 
when it becomes extremely difficult or inconvenient. Bishop of fFtn- 

chester v. Beaver f 3 Yes. Jr. 314 ; fVendeU v. Van Rensselaer 1 J. C. 
R.350. 

This latter observation must account for the discrepancy appa- 
rent upon the comparing of cases connected with the present sub- 
ject. The author has found considerably difficulty in bringing some 
of them within fixed principles ; and he would urge the reader to a 
careful scrutiny of the adjudged cases, before he commences any nice 
t)rocecdings for or against such companies as may not come under 
direct statuary conusance. 
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The first distinction which should be borne in mind is between 
companies and partnerships : for although they are soroetimea 
sjnonjmousy still they are not always so. In companies or as^ 
sociations which do not bear the distinctive mark of partnership, 
the members are tenants in common. Where there is a partnership^ 
all the parties (taking a partnership in its broadest sense) have a joint 
interest in the whole partnership stock and concern, and can aliene or 
bind the whole interest. One partner may pledge the credit of the othera 
to any amount. And each partner commits his entire rights to the dis- 
cretion of each of his co-partners. lAvingstan v. Linck^ 4 J. C. R* 
69S.(o) 

A distinction is then to be borne in mind between parties to the in- 
ieresi moohedy and persons having an interest in the point or question 
HHgaiedi Mair v. AW River Company^ 11 Yes. Jr. 429 ; lb. 443. 
For the general rule is somewhat rigid as to the joining of parties to 
the interest involved in the issue^ and who must necessarily be affect- 
ed by the decree of the court, as by contribution, personal liability, &c. 
WendeU v. Van Rensselaer^ 1 J; C« R. 350. Whereas persons may 
have an interest in the point or question ^tigated and yet that circum- 
stance alone will not render them necessary parties. These latter ob- 
servations prove the propriety of our first distinction : between com- 
panies and partnerships. For, as to the latter, the court is generaUy 
strict in requiring that all partners (save dormant ones) should be par- 
ties. Ihffv. E. L Company 15 Yes. Jr. 213. 227. Gow on Partn. 
110 s Beauttumt v. Meredithy 3 Yes. & B. 180 ; and see Cockbum v. 
Thampsony 16 Yes. Jr. 321. And the reason for it no doubt is, because 
th^ are '< parties to the interest involved ;" whereas the members of an 
association, &c. may not be personally liable and (on account of only 
having, as it were^ an interest in the point or question Ht^ated) their 
rights may be sufiiciently guarded by the active conduct of a few. 

There is another observation which should be carried in the mind of 
the equity pleader : that suits are sustainable by one shareholder or 
member on the part of himself and others against the ofiicers or act- 
ing membera who may be upholding a bubble or pursuing a course of 



(a) The doctrine thai a Court of Equity will not take note of a partnership bill lor 
ma account onleas there ia a prayer for a disolatioD of the firm, (2 Y. & B. 329) has, iu its 
geoerality, been denied, 4 Mad. C. R. 143. 
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fraud or who are overstepping their powers, although it seems doubtful 
whether any departure from the general rule will be allowed in cases 
of mere dissentions among the members themselves. Femon v. 
Blackerhy, 2 Atk. 145 ; Gray v. Ckaplinj 2 Sim. & S. R. 267 ; and 
see Colt V. WooUaaton, 2 P. W. 154. 

And one other cause for attention to parties in eases of the above 
nature is that a decree obtained without making those persons parties 
whose rights are afiected, is fraudulent and void as to those parties. 
Gow on Partn. Ill ; Van Sandau v. Moore. 1 Russ. 441 ; Jkfoo- 
mahon v. Upton^ 2 Sim. 473. The pleader should also observe 
whether the parties to whom his attention is directed are or are to be 
plaintiffs or defendants. Douglan v. BorsfaUy 2 Sim. & S. 184. 

Again : The cases in which a bill can be filed by one pefson on be« 
half of himself and others, are cases in which others have a choice be- 
tween that and nothing ; Jone$ v. Garcia dd JZto, 1 Turn* R. 295. 

10 a* If a company wish to compel the performance of an agreement, 
it voll not be enough that a bill be filed by the trustees merely a$ trus- 
tees : it should shew they were also members ; and it would be desira- 
ble that tiie bill should be filed by them (as aforesaid) on behalf of 
themselves and the other members* Baldwin v. Lawrence^ lb. 18 ; 
Good V. Bletoitt, 13 Yes. Jr. 397. 

10 6. Upon a bill filed originally in the individual names of a corpo- 
ration, adding their corporate character, and in abatement a bill of re- 
vivor in their corporate name only, demurrer for want of privity over- 
ruled : the naming of individuals while the proceedings purport to be 
in a corporate character, -and the corporate names added is mere sur- 
plusage. Walker v. Ckri8e$ College^ 1 BU. P. R. (N« S.) 9. 

10 c. In cases where an act of incorporation authorizes suits to be 
commenced in the name of the chairman or one of the directors of a 
company, it is considered as an allowance against third persons only 
and not to enable the con^any to sue one of its own body without 
making the other members parties. Macmdhon v. Upton, 2 Sim. 473 ; 
see Van Sandau v. Moore, 1 Russ. 460. 
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11. If several of the sharehoMera asaigOt by deed, their depoaits 
to others, and appoint the latter their attornies for recovering their de- 
posits, the assignees cannot sue on behalf of themselves and their as- 
signees : the latter, however numerous, must be parties. Thus, five 
plaintiffs sued, on behalf of themselves and certain other persona 
who were subscribers, together, of 1690 shares ; and yAko had exe- 
cuted a deed, stated in the bill, hy which they assigned to the plain- 
tiff, their respective interests in a mining association— and constituted 
the plaintiffs their attoniies to institute any action or suit, in order to 
give effect to their interests, or to enter into any compromise for their 
claims ; but upon condition that, after deducting their expenses, the 
plaintifis were to hold, what they should so recover or receive, in trust 
for the said other persons respectively. There was a charge of fraud 
against the directors^ Blain v. Jigar^ 1. Sim* 37. (a) And the case of 
CM and atkers v. WooUoitan and anotfuTy 2 P. W. 164 was strongly 
insisted upon. Amongst many objections taken by demurrer ore (em»y 
for want of parties, the defendants insisted that these other persons— 
these assignors— ought to have been named as parties to the suit* 
The plaintiffs did not deny that, according to the general principles 
of a Coort of Equity, these other persona ought to have been parties. 
But they urged at the bar, what was indeed stated in the bUl, that these 
other persons were very numerous, aad that naming them as parties on 
the record would, in all probability, render it impossible, for the plain^ 
tiffs to obtaina decree in the cause. In certain special cases the court has 
adopted a practice which, by permitting one or more persons to represent 
in a suit all who have similar interests, it has avoided the inconvenience 
wfaidi results from numerous parties. But it has never been stated, as 
a general principle, that this course might be taken in all cases within 
the mischief ; nor has it ever been done in cases analogous to the pre- 
sent. The doing it, would be a making of a new practice* The de- 
murrer was allowed ; but '< of course, without costs." 



(a) la tbii cate th« plainUfif brought (h«ir bill tob« repaid soma of money which (bey had 
paid to Ihe defeodanto ai maoagere and proprietor! of a babble, called the Land Security 
«imI Off Patent One of the defendants bad invented a project for extracting oil out of 
EeglMh radithei^ aad got a patent for the tola exerci«e of the iarention ; ba?iag bought 
an ettate for 31,600^ which was in mortgage for SS»000/. The project failed ; no oU 
having arer been made, or radisbee lowed. The Master of the Rolls called it an impo- 
aition ; and in the course of his remarks, said, ** If this were a fraud against any private or 
•' single persoDi n Court of Equity would relieve ; a fortiori^ where it is a fraud against 
** great nambers, against moItiUides, where the mischief is more exteosire, and manjr 
^ AniUet thenby raioed/* 
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The case to which we arc now referring again came up before the 
court 2 Sim. 289. The original bill had been amended, by striking 
out the name of one of the plaintiffs, naming three other shareholders 
as plaintiffs, omitting all mention of an indenture stated in the former 
report, and introducing an allegation that the plaintiffs were ignorant of 
the names of all the shareholders, except those who were parties to the 
bill. The plaintiffii in the amended bill, held the same number of shares 
as the plaintiffs in the original bill, some of which they had acquired by 
paying deposits to the company, and the remainder by transfers made 
to them by other shareholders. The prayer of the original bill re- 
mained unaltered. The defendants demurred, are <en«9, for want of 
parties ; but the court did not sustain it. 

12. Where a^eat many individuals are interested, the court will 
often permit a few to represent the whole : but the bill should express- 
ly shew that it is filed as well on the behalf of other members as of 
those who are reafly made complainants ; and care must be taken 
incases of this sort that the members of the society so suing do not 
assume a^corporate character— for if they assume Uie style of a corr 
poration, the bill cannot be sustained. Lloyd y. Loaring, 6 Yes. Jr. 
773 ; Cockbumy. Thompson, 16 lb. 321 ; Coop. £q. 40, 41 ; fFetir 
dellv. Van RensaeUusvy 1 J. C. R. 349 ; Good v. Blewit^ 13 Yes. Jr. 
397 ; Leigh v. Jliomas, 2 Yes. Sen. 312 ; Baldtoin v. Lawrence^ 2 
S. & S. 18 ; Douglas v. BorsfaU, lb. 184. They should therefore 
simply state, that they and several persons were jointly interested— 
as if it were a case concerning individuals. Lloyd v. Loaring^ 6 
Yes. 777. Yoluntary societies are not to be permitted to shew all 
their laws, forms and constitutions, upon the record. A part of a ship's 
crew appointed two to be agents : on a bill for an account by such 
agents in their own names and not on behalf of themselves and the 
rest, a demurrer was allowed, {c) Leigh v. ThomaSj 2 Yes. Sen* 312 ; 
and cases there referred io. See also No. 10, post. 

13. Some members of a voluntary society on behalf of themselves 
and others, may file a bill against the officers of such society. Thu9 
in Chancery v. May^ Prec. Ch. 592, a bill was brought by the treasurer 
and manager in behalf of themselves and all others, proprietors and 
partners in the same undertalcing — to call them to an account touch- 



(e) It appears that where a demurrer goes to want of parties, the coart will gii^e ieaRa 
to a^nend j 2 Vet. Jon, 778 i i^d Me 5 lb. 185 ; also, Chapter I. of the piewnt boo(u 
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ing the partnership : defendants demurred, for that all the rest of the pro- 
prietors were not made parties — ^the demurrer was overruled. And the 
reasons given bj the court were^ 1st. Because it was in behalf of them- 
selves and all others, the proprietors of the same undertaking, except 
the defendants ; and so all the rest were in effect parties ; and 2Ddly. 
Because it would be impracticable to make them all parties by name, 
and there would be continual abatements by death and otherwise and 
no coming at justice, if all were to be made parties. Cidlen v. D. of 
Q»een$berry, 1 Br. C. R. 101, S. C. on appeal^l B. P. C. 101 ; Jidair 
y. JVew 11. Company f 1 1 Yes. Jr. 444. 

14. A party thus filing a bill should satisfy himself that ruinous con- 
sequences will not ensue by his bringing the aflQiirs into a Court of 
Chancery. Thus, in the well known case of the Drufy Lane Theatre, 
Lord Eldon expressed great reluctance to entertain jurisdiction upon 
a subject so unmanageable. His lordship obseryed, that the conse- 
quences of interference of the court, by appointing a receiver upon 
such a property, must be ruinous. Exparle f^brd, 7 Yes. Jr. 617* 

15. A corporation may join in a suit to establish a claim on behalf 
of its individual members. Thus, the corporation of London filed a 
bill for exemption, under prescriptive privilege of tolls. Corporaiion 
of London y. Corporation of Liverpool,^ Anstr, B.. 738. 

16. If the officers of an incorporated company act contrary to their 
charter, one shareholder may 61e a bill in behalf of himself and others 
against them. Thus, t» Chray v. Chaplain 2 Sim. Si S. R. 267 , 
a bill was filed by two shareholders of a navigation, on behalf of 
ttiemselyes and all the other shareholders, except the defendants. The 
defendants were all the acting commissioners under the act of incor- 
poretioD, and the personal representatives of Chaplain, one of whom 
hai^eoed to be also a commissioner. The bill (among other things) 
prayed that a memorandum of an agreement entered into by the com* 
miaaioDers with Chaplain might be declared void. This agreement 
which was made at a public meeting where only three subscribers 
objected, would have vested in Chaplain (in consideration of taking 
certain burthens upon himself) the benefit of the tolls for ninety-nine 
years, whatever might be the state of the tolls ; whereas the act of par«^ 
mant required that the rate of tolls should be reduced whenever the 
state of the debt would admit of it. The counsel for the defexulantSy 

6 
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under a genera] demurrer, made three points : 1. The plaintifTs were 
not competent to sustain a suit in the form adopted ; for they and 
the other persons on whose behalf the suit was instituted had not a 
common interest : — 

The bill stated that an arrangement was made with Chaplaia by 
which the shareholders became entitled to receive interest at 5 per 
cent, (the legal rate) upon each lOOjg. share. If every shareholder 
were to take his shares into the market, he would be able to obtain 
lOOjg. for each share. If the plaintiffs succeeded, he would not ba 
able to get more ; and, this suit could not be advantageous to the other 
shareholders on whose behalf it was instituted. 2. This agreement was 
originally a fair one^ and binding on all the persons who were parties 
to it. The plaiittiffs were, in fact, parties to the agreement, because 
they were holders of shares which were then in existence. As they did 
not state that they claimed under anyone of the three .shareholders 
who opposed the entering into the agreement, it was fair to infer that 
they claimed under some of those who assented. But, if they bad 
not claimed under those who were originally parties to this agree- 
ment, they were bound by acquiescence, and were not then at liberty 
to say they would get rid of the agreement. There was no pretence 
that the facts on which they founded their claim had come lately to 
their knowledge ; and, if that were the case, they were bound by the 
knowledge of the persons under whom they claimed. 3. Supposing 
these plaintiffs had a right to sue, their rights ought to have been en« 
forced at law* The commissioners acted under public authority ; 
and the proper mode to compel them to de their duty was by mandap 
mus. See JIU. Gen. v. Broumj 1 Swanst. C. R. 295> 

The Vice-chancellor (Sir J. Leach) said, " in order to enable a 
plaintiff to sue on behalf of himself and all others who stand in tha 
same relation with him to the subject of the suit, it miuat appear thai 
the relief sought by him is in its nature bemficial to aU those tohom km 
UTidertoJees to represent. The several persons who advanced monies 
upon the credit of these tolls, must be taken to have advanced sadi 
monies in the confidence that the powers of management of the tolls 
which were vested in the commissoners, would be duly exercised ac« 
cording to the directions of the act ; and a bill which has for its object 
the due exercise of those powers and to avoid a breach of trust, must 
be intended to be in its nature beneficial to every sharehoMer. I aoi 
of opinion^ therefore, that the plaintifi were entitled to file this bill on 
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behalf of thenselves and all other the shareholders who were not de- 
fendants. It is next argued that the plaintiff are not entitled to ob- 
ject to this agreement, because the persons who at the time of the 
agreement were possessed of the shares which thej now hold, were 
parties to this agreement This fact does not appear upon the bill. 
The only reference to it is by recital in the agreement ; and the re« 
dtal in the agreement, if it were precise, is not equivalent to an aver- 
ment of the fact. But the recital does not import that all the share- 
holders, exc'^pt the three persons named, were parties to the agreement 
It states that Mr. Chaplain's proposal had been accepted and approved 
by the greatest part of the subscribers present at the meeting. The 
agreement in question would not, however, have been warranted if 
every shareholder had been an actual party to it ; because it is not 
alone the interest of the shareholders, but the interest ot the public 
which is affected by iU^ This agreement renders all reduction of the 
Tate of the tolls, as well as all reduction of the debt, impossible for a 
term of 99 years, whatever may be the produce of the tolls ; whereas 
the act requires that the rate of the tolls should be reduced whenever 
the state of the debt will admit of it." Demurrer overruled, (cf) And 
see Bromley v. SnUthj 1 Sim. 8 ; and Blain v. Jlgar, lb. 87. 



(d) A abarebolder in a joiot itock company, establisbed bj act, and which if not inad- 
Tent, cannot file a bill on behalf of himself and others of the shareholders, against the 
officers fcM* a dissolution of the concern. The Chancellor (Eldon) said, ** though, accord- 
mg (o tbe law of the country, a company or partnership formed by parties agreeing to be- 
ooaM oo-partoera, may be dissolved at any moment by one of the partial, and though bii 
oo-pstftnerfl cannot answer his notice of dissolution by saying, ** here is your money, get 
out of the coocenii and leave us to ourselves," (because he has a right to have all tbe ac- 
counts of tbe partnership dealings and transactions taken up to that very moment ;) yet 
one difficulty which has often occurred to me as of great weight in cases like tbe preseoti 
with refeRoce to tbe dissolution of the company by notice, is this t what avails it that you 
give notice to A. B. of putting an end to the company, if you do not give notice to the 300 
other individuals of whom it is composed ? Has not every one of these indivi<]aa1s the 
aaaae common law right to notice, before the partnership can be dissolved ? If, on the other 
iMody it is said, that it Is not necessary to give notice to all tbe partners, it must beoo the 
jgrognd that the deed" [of settlement, but which had not been signed by tbe plaintiff,] 
" has made some provision declaring that notice not to be necessary, which, but for par- 
(jcniar provisions, would be necessary ; and that case must be proved from tbe deed it* 
ielf« Bat this plaintiff asserts (bat the deed is not binding ; and the deed, far from giving 
nny special right to dissolve tbe company, will, I apprehend, if looked into, be found to 
withhold any such right.'* Foh Sandau v. Moore, \ Russ. C. R. 4€4, and see Long v. 
Tangtf t Sim. 369 ; Baldwin v. Lawrence, 2 S. ft S. 18 ; CarUn v. Drury, 1 Yes, ft_B. 
154. .AGirsAa/iv.Cb2ffum,tJ.&W.266. 
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17. We have shewn a case where a demurrer was allowed to a*hiU 
filed by part of a ship's crew in their own names and not on behalf o^ 
themselves anothers, (in No. 5.) :— - 

In Oood V. BUvDttti 18 Yes. Jr. 397, the captain of a privateer filed 
a bill against the owners for an account, according to the articles, that 
had been executed for a distribution of the prizes made by the vessel* 
Upon an objection taken to parties, leave was given to amend, by in- 
troducing a statement that the bill was on behalf of the plaintiff and 
all other the mariners and persons who had signed the articles and had 
not received their shares of the prizes. After the amendment, the 
defendant's counsel again objected to the bilL They compared this 
to the cases of part owners of a ship and other partnerships, in which 
all the owners or partners must be either plaintiffs or defendants. The 
opposite counsel referred to the case of Chanety v, May^ which wiU 
be found abbreviated in No. 6, ante. The Master of the Rolls thought 
there was a strong resemblance between the present case and Chancty 
V. May* And he also said : '' In Chancey v. May^ the other persons 
could not possibly have been made parties ; and the rule was dispens. 
ed with. If this is to be in any case permitted no case can call more 
strongly for the indulgence, than where a number of seamen have in- 
terests : for their situation at any period, how many were living at any 
given time, how many are dead, and who are entitled to representation, 
cannot be ascertained. This is a case, therefore, that calls peculiarly 
for that indulgence. It is not a caso, where a great number of persons 
who ought to be defendants, are not brought before the court, but are 
to be bound by a decree against a few. These persons have interests 
OS plaintiffs, and there is no greater inconvenience than in the ordina- 
ry case of a plaintiff suing on behalf of himself and all others, If the 
inconvenience should arise of such claim being brought by -any person 
for his share, the court would have the same power of redressing it as 
it exereises for the protection of an executor." Mr. Agar while of 
counsel in the case next mentioned, said, that Chancey v. May contra- 
dicts the uniform practice since ; and the reason, assigned for that de- 
cision, was not sound. But the Chancellor, instead of heeding this 
observation of cousel, referred to the case as authority. And see No, 
13, post. 

17a. Although, as we have before observed, (No. 10.) that the rule 
is generally strict in requiring all the members of a partnership to be 
parties yet where they are exceedingly numerous, as in a joint concer-> 



PARTNERS, JOINT TENANT, &c. 45 

uihich is tft efftei a parinershipj the strictness of the rule will bo dis- 
pensed with. Thu8, a bill was filed by several persons on behalf o^ 
theinselTes and all other proprietors of the Philanthropic Annuity In- 
stitution against the Solicitor and Bankers of the Institution. 

The biU shewed a possession of funds by them and breaches of 
duty by the solicitor ; sinewed reasons why the institution should be 
dissolved ; prayed same ; and, an account. It was objected, through a 
plesy thai several persons, not in the bill, were proprietors who ought 
to be parties. The Chancellor went over the leading cases in point ; 
and overruled the plea. Cockbwm v. ThompioUy 16 Yes. Jr. 321 ; 
and see cases there cited and the important opinion of the Chancellor. 
HiB decision seems to have been founded upon the principle that it 
wonld have been inconvenient and almost impossible to have an ac- 
count from all parties in interest ; and, that it was better to go as far 
as possible towards justice than to deny it altogether. And see Anon^ 
2 £q. Ca. Abr. 166, pi. 7. 

18. The administrator of a deceased partner can file a bill and has 
been allowed an injunction against a surviving partner wrongfully 
using the partnership property. Bartz v. Schreder^ 8 Yes. Jr. 317. 

19. If two joint tenants exhibit their bill, and one releases, this will 
not abate the suit as to the other. 2 Freem. 6. 

20. A part-owner of a ship cannot bring a bill for a mere account 
of profits on behatf of himself and the other part-owners : they must 
all be parties. In Moffat v. Farquharscny 2 Br. C. R. 338, which 
was a suit of this nature, the court said, it was not like the case of 
parishioners filing a bill for themselves and the other parishioners to es- 
tablish a prescriptive right. But the case appears to have been one 
in which the defendants had some beneficial right in the matter as 
partners ; and the number of owners could not have been so great as 
to have made it '' inconvenient to justice" to have made them all par- 
ties. 2 Br. C. R. 102. (note a.) 

21. All parties who are jointly interested in a mortgage must be 
before the court. Thus a share of Povent Garden Playhouse had 
been mortgaged, and the mortgagee assigned the mortgage to a trus- 
tee, in trust for three persons, who contributed equal proportions of 
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the money. The cause was opened as a common bill of foreclosure, 
and the ordinary decree pronounced : but the register, finding some 
difficulty in drawing up the decree, applied to the Chancellor, who 
said it was a new case in respect of their being joint tenants and that 
it would be impossible for one to foreclose without making the other 
two parties. The causci therefore, stood over for that purpose. 
Lowt V. Morgan^ 1 Bro. C. C. 368. 

22. And where there are three joint lessees : they must all join as 
complainants. Stafford v. City of London^ 1 P. W. 428. 

23. One partner cannot sue separately. And see Nos. 42^ 43, poBL 
A partnership is determined by death ; but although the beneficial 
interest may also die, yet the legal property survives. Duffy. E. /. 
Company J 15 Yes. Jr. 213 ; Crawshay v. Collins, lb. 224 ; Gow on 
Partn. 110. etseq* 

24. At common law, although a dormant partner may be sued for 
the debts of the firm, yet his name need not and ought not to be used, 
when the partners are plaintifis. Clark v. Miller, 4 Wend. R. 628 ; 
Clarkion v. Carter, 3 Cow. R. 84. The same principle, I presume, 
applies to suits in equity. It certainly will do so, when the suit is 
brought again$t partners. Hawley v. Cramer; 4 Cow. R. 721. 

25. In a bill against a bailee for re-delivery of plate and jewels 
pawned by one, it will not be necessary to make others complainants 
who may be entitled to some of the articles. SaviUe v. Tankredy 1 
Yes. Sen. 101 ; S. C. 3 Swanst C. R. 141. 

25ii. The proposition in the books is true, that, where one tenant in 
common dies, his representative may revive without the other : but it 
is true only in a qualified sense. He may revive without making the 
other a co-plaintifi*: but, if he does so, he must make him a defend- 
ant. The case of joint tenants is not in the least aoalagous. As to 
the practice in abatements and on revivor within the Chancery of the 
State of New-Tork, see Chapter I. under <* Abatement and Revivor." 
FaUowea v. fViUiamaon, 11 Yes. Jr. 306 ; Harris v. Pollard, 3 Wms* 
348 ; Wyatt's P. R. 308. 90. 
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26. By tke laws of the State of New- York, when several periona 
hold and be in possession of real estate as joint tenants or tenants in 
oommon, in which one or more of them shall have estates of inheri- 
tance or for life, or years, any one or more, being ofJuU age^ may ap- 
ply for partition, and for a sale, if it shall appear that a partition cai^ 
not be made without great prejudice to the ownenu(e) 2 R. S« 317, 
§1. lb. 329 §79. 

In a case in the Coort of Chancery of the same state decided (in 
1829,) prior to the operation of the above Statutes but after their pro* 
visions vrere known, it wais held by his honor Chancellor Walworth, 
that an adolt husband might file a bill for the partition of his wife'a 
estate, although she ivas an infant. Sean v. Hyer^ 1 Paige's C. 
R. 483. And see, Tuckjield v. Butler^ I Amb. (by Blunt) and cases 
cited there. 

'When several tracts or parcels of land lying in the State of New- 
York are owned by the same persons in common, no separate bill 
or petition for the partition of a part thereof only can be brought widi- 
oat the consent of all the parties interested therein ; and if br6u^ 
withoat such consent, the i^are of the complainant will be charged 
with tha whole costs of the proceediiig. 9^/^ 175, of N. Y. Chan- 
cery, and see No. 48, poei, 

27. It was decided as not being necessarjr to make one joint owner 
a party to a bill against a factor, respecting the moiety belonging to the 
other joint owner, where the defendant had admitted he had kept sepa- 
rate a^fcounts and that the produce of that moiety was in his posses- 
sion. (/) Weymouth v. Boyery 1 Yes. Jr. 417. But generally, 
where two are interested, they must both be parties. Thus, if there 



(«) Bj ttie same ttatatet : ** Every et tate granted or da^iied to two or mora penontt 
in their own right, tball be a teoaocy in common, unlesa expressly declared to be in joint 
tenancj ; bat erery eaCate Teated in executors or tmsteea as racb, shall be hold oy them in 
joint Ceoaacy. Thia lectioa shall apply aa Well to the estates already created or vested, aa 
to estataa faeresd'ler to be granted or devised.'* 1 vol. 727 (44. and see the 174, 175, 176, 
177, 178, and I79th Rales of the Court of Chancery, N. T. 

(f) The decree in this case was pronounced by Judge Buller ; and although bis deci- 
sion is not lo b« controverted when taken in connection with the cireumitaBcef af tba 
esse, yet hit want of equitable learning was admitted even by hinuelft 
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are two lessees and one brings a bill for apportionment of rent, the 
other must join as plaintiff or be made a defendant. Str. 9b ; Staf- 
ford V. City of London^ 1 P. Wms. 428. And where there are two 
joint tenants for life, it will be wrong iu one to fUe a bill for account of 
rents and profits ^thout making the other joint tenant a party. Wet- 
ion V. '^eighleyy Fi«tch, 82 ; and see N 09. 13, 14, ante. 

• 

28. "Where persons are severally proprietors <if distinct lands and 
mills, ^d of .separate parts of the natural water course, they can file 
a joint bill. Thus, a bii^was filed by certain complainants and thoso 
under whom they held, shewing they were seized in lands and were in 
possession of mill-seats and mills as tenants in common ; and that the 
defendants had cut a subterraneous passage and affected the supply 
of water. The defendants objected, that these complainants, having 
distinct rights, could not join in the suit. This objection was consid- 
ered by the court more specious than solid. The rights of the several 
complainants, were, indeed, distinct ; but the grievance in question 
was a common injury to all complainants. Reed v* Giffordy 1 Hopk. 
C* R. 416. The rule of Equity is, that the matters which maybe 
demanded by one suit, must be of the same nature. This suit was 
founded on an injury done to all the complainadts ; the wrong was 
done or continued by all tke defendants i it was a matter of one na« 
ture ; and the relief sougnt by the complainant was the same. Mitf* 
PL (by Jeremy,) 166. 170. 
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29. Lord Hardwicke has said, it is absurd to make a person who 
acts ministerially, the sole party. This observation was made in a 
case where a bill was filed against B. only : he being the treasurer un- 
der commissioners appointed by act of parliament for building new 
churches. The commissioners merely, and not the treasurer ought 
to have been parties ; and the cause stood over for want of them, up 
on the plaintiffs paying the costs of the day. Vet'non v. Blackerbyj 2 
Atk. C. R. 144. 
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30. A complainant can caU upon individual members of a corpora- 
tion, or their officers or agents, to answer not only with the roi^ under 
the common seal, but individually, upon oath ; yet in those cases, the 
defendants, whose discovery under oath is sought, are to be named 
in the bill as defendants. And the former as well as the present offi- 
cers may be made defendant^^- * Jifumfmoutj 1 Yem. 117 ; BrmnHen 
v. West Chester Mamf. Society^ I J. G. R. 366 ; Fulton Bank v« 
Sharon C. Company ^ 1 Paige's C. R»218; Dummer v* Corp* of 
Chippenhamy 14 Yes. Jr. 246 ; 2 R. S. N. Y. 464 § 43 lb. 465 § 52. 
And therefore, it is a usual practice to make such of the individual 
members of a corporation parties as are supposed to know any thing 
ef the matters enquired after in the bill. Harr* 27* (It has been long 
a rule of practice in the Court of Chancery that when all those of 
which the corporation consists are charged as private persons, then 
they must answer upon oath. (Toih. 13 ; Wyatt's P. R. 144.) 

The opinion of Chancellor Talbot inan early butleading case embrac- 
ing the pfiodple we have laid down, is worth being repeated here. A bill 
was brought against the £. I. Company ; and one of the oAcers o/the 
company was made a defendant, in order to discoveiy some entries and 
orders in the books of the latter. He demurred. Lord Chancellor : 
*« This is a thing of consequence, which I do not remember to have 
been ever judicially determined ; but so far is plain, that the plaintiff 
is entitled to and ought to have a discovery of the matters charged in 
the bill. It is a different case where a private person and where a 
company are defendants ; for the latter can answer no otherwise than 
under their common seal ; and though they answer never so falsely, 
still there is no remedy against them for perjury. It has been an 
usual thing for a plaintiff, in order to have a discovery, to make the 
secretary, book-keeper or any other officers of a company, defendants, 
who have not demurred, but answered ; whereas, if this demurrer 
shocdd be allowed, the officers of companies are never likely to an- 
swer again ; and though the plaintiff be entitled to a discovery, he 
would never be able to get one, consequently there would be a fail- 
ure of justice. Besides, notwithstanding the answer of the defend- 
ant, the officer, cannot be read against the company, yet it may be 
of use to direct the plaintiff how to draw and pen his interrogatories, 
towards obtaining a better discoveiy ; and since no instance is 
produced where such demurrer has been allowed, and it maybe 
veiy mischievous and injurious to the subject by allowing thereof to 

7 
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deprive them of that discovery, to which id common justice, they are 
entitled ; and as on the other hand no manner of inconvenience can 
ensue from obliging such officers of a company to answer : therefore 
overrule the demurrer. (0) Wych v. Metd^ 3 P. W* 310. 

But if the discovery sought is so far trifling as to be enabled to be 
got at by the evidence of the officer, it will not be right to make him 
a party. Thus, an officer of the Bank of England was made a 
party, for the purpose of discovery as to the times when stock 
in question in the cause had been transferred. He demurred to the 
bill ; and the Yice-Chancellor allowed the demurrer : stating that the 
officer was, in this casoi merely a witness. How v. Beat^ 5 Mad. 
C. a. (19.) 

80a. It has been long settled, that if any person has a common right 
against a great many of the people, inasmuch as he cannot contend 
with all of them, a court of equity will permit him to file a bill against 
some of them ; taking care to bring so many persons before the 
court, that their interests shall be such as to lead to a fair and honest 
support of the public interest ; and when a decree has been obtained, 
then with respect to the individuals whose interest is so fully and hon- 
estly established, the court, on the footing of the former decree, will 
carry the benefit of it into execution, against other individuals who 
were not parties. Wecde v. West Middlesex WaUr Works Campamfj 
IJ. & W. 369. 

31. Upon a bill for a specific perfomance of a lease against the 
treasurer and directors of a dock company established by act, the 
bringing all the proprietors before the court as parties will be dis- 
pensed with. Thus, a joint stock company was established by act of 
parliament ; and thereby, all property then belonging to them was 
vested in them ; and they were authorized to bring actions in the 
name of their treasurer for the time being. They had purchased an 
estate pending a suit against the vendors to compel the specific per- 
formance of an agreement to grant a lease of part ; on a bill by the 
vendees against the treasursr and directors, the plaintiffs were declared 
entitled to a lease, and the treasurer was enjoined from disturbing 



(e) Bat the officen ought not to discover mailers prcjadicial to the company ; they 
need not discorer such *' perilous parts ;" WoodcUay t. Morion^ I Bro. C. C. 47X. 
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tlieir possession, though the rest of the proprietors, being very numef' 
ous, were not. parties. The reader is referred to this case ibr a re- 
view of the decisions relating to a few persons answering for the whole 
body ; although (it is humbly presumed) the Master of the Rolls has 
not borne sufficiently in mind the difference between parties com- 
plainant and parties defendant Mwx v. MaUbt/y 2 Swanst. C. R. 
291 ; and see, fFeale v. West Middlesex Water Works Company^ 1 J 
& W. 358. And see the numbers which immediately follow. 

32. Where a legal body acts by committees, it is enough to con* 
sider the contract as made with those who think proper to undertakoi 
looking to the body for which they undertake for indemnity. Thus, 
in a combination of wholesale grocers by the title of <' the fruit club" 
acting by a select committee of which the defendants were members 
and had made out bills of parcels as agents and trustees of the fruit 
club : the demurrer, so far as it went to parties, was not supported 
— although, upon other points, it was allowed. Counsins v. Smithy 
13 Yes. Jr. 544; CtdUn v. 1>. of Queensberry. 1 Br. C. R. 101. 

33. In TheMlomsy General v. Broion^ l^Swanst. C. R. 306, which 
was a suit against those of the acting commissioners, for paving, 
&c. a town, who had qualified, and who were charged with misap- 
plication of funds, illegal levies, &c. and wherein an account was 
prayed of matters which (as to part) had taken place prior to the 
acting of some of the then commissioners, Lord Chancellor Eldon, 
said : — ^' but at present, I cannot overcome the objection of want of 
parties. The information has made the present commissioners^the only 
defendants, whereas the accounts prayed refer to a period when it is 
not averred that they were the acting commissioners, and when in all 
probability they were not." 

The case was again argued, at which time his honor said: 
''The defendants insist on a defect of parties. I am of opin- 
ion that that objection cannot prevail. On the contrary, it is 
apparent that if the information can be sustained at all, as the 
information of the Attorney General, and if the acts complained 
of are the acts of the commisioners, they are the proper parties 
to the record The circumstance that the acting commissioners of 
the time past may not be, the acting commissioners during the pro- 
gress of the suit, may, indeed, present a formidable obstacle to its 
successful prosecution; but, undoubtedly, as commissioners, they 



52 CORPORATE BODY, LESSEE, &c. 

may be compelled (o bring forward, from time to time, those accounts 
for which they were originally brought here ; and the act having 
provided a mode in which their successors are to be appointed, when an 
injunction is required against the body so formed, the suit, if it can be 
maintained at all, may certainly be maintained aginst them. If the 
Attorney General can sustain the information, the parties may from 
time to time be changed* Thi^ part of the case presents difficulties, 
but no objection to the progress of the suit The argument that 
the treasurer should have been, in that character, the sole defendant is 
untenable ; the directions in the act are not applicable to such a case as 
this, in which the relief sought could not have been granted against the 
treasurer.'' See Case of Radnor parish — 2 Eq. Ca. Ab. 204. 

34. Although an original lessee must be a party in a bill against an 
assignee of a lease to pay the rent and perform the covenants, yet 
where the assignee had divided his interest in the lease into 900 shares, 
valued at iSlO each, it was not thought necessary to make all the shar- 
ers parties. The bill in this case was filed against the assignees, as also 
against several who had bought shares. The court, after determining 
the assignee would have to be a party, decided that all the sharers need 
not be parties : the assignees by dividing of the lease into so many 
shares, had made it impracticable to have them all before the court* 
City of London v. Richmond^ 2 Yern. C. R. 422. 

35. Where it is a provision, in an act incorporating a company, to 
supply water within a specified district at such sums as shall he reason^ 
able for the water : the court cannot compel a p arty to enter into any 
contract at all. A Court of Chancery has no jurisdiction, until the 
decision of questions touching contracts made tinder it have been de- 
cided by a trial at law. Weale v; West Middlesex WaierworkSy 1 J. 
& W. 358. 

36. Bill by an administratrix for an intestate's share of an adventure, 
with defendant, who pleaded that several other persons {naming them) 
had shares in the adventure, who were not made parties ; the plea 
was allowed. Ireion v. LeweSy Finch, 96. 

37. It is a general rule that where two are jointly and severally lia- 
ble to a demand, it is not sufficient to proceed against one alone : be- 
cause they are entitled to the assistance of each other in taking the 
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account. Jaek$a» v* RaiwUngj 2 Yern. C. R. 195. Another reason is, 
that the debtors are entitled to a contribution, where one pays more 
than his share of the debt. A further reason is, if there are different 
fandsy as where the debt is a specialty, and he might at law sue either 
the heir or executor for satisfaction, he must make both parties, as he 
may come in the last place upon the real assets. But there are excep- 
tions to this, and the exception out of the first rule is, that if some of 
the obligors are only sureties, there is no pretence for the principal in 
the bond to say, that the creditor ought to bring the surety before the 
court unless he had paid the debt* The exception out of the second 
rule is, that if there are no personal assets at all, and this Ifact ap- 
pear plainly in the cause, there is no occasion to bring the representa- 
Uwe of that co-obligor before the court. Madox y. Jaeksan^ 3 Atk. 
G. R* 406. Where two, as joint owners of a ship, were liable, and 
one, after selling his share to the other, died : it was necessary to 
make the'^surviTor, as well as the executor of the deceased, parties, 
upon a bill brought by the captain for an account 3 Swanst. €. R. 
139. (note b.) 

38. ^ome timber was purchased for a colliery ; before it was appli- 
ed to the use of the colliery, some of the owners retired, and it was 
paid for by the two only who remained. The former oivners were not 
necessary parties to a suit by those who remained, against the vendor 
on account of that sale. 

Two objections of form had been made at the hearing ; and the 
first was, that the first lot of timber having been supplied, before the 
plainlifis became sole owners of the colliery, they had no right to 
bring the bill without the other partners. The Master of the Rolls 
said, *' as to the two objections of form, I was struck with the first ; 
but I do not think, in this stage of the cause, and under the circum- 
stances, that it will avail. It is true, upon the face of the bill it ap* 
pears that down to July others were concerned as partners ; and i^ 
also appears, that the sale was made in June. If therefore this timber 
had been supplied and paid for (for it is all paid for) by (he other 
partners, as far as the bill seeks to call back any money paid in their 
own wrong, these two plaintiffs cannot have the sole benefit But it 
does not appear, that whatever was the case with regard to the time 
when it was supplied, it could be applied to the use of the coUiery till 
after July ; but the contrary appears. The whole benefit of it was 
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applied afler these two became the owners ; and they paid for it Be- 
sides, this objection ought to have come from the defendant himself. 
He has not said so ; but his counsel have endeavoured to fix this as 
money paid on account of all the partners. Unless there is evident 
proof, that they have contributed, I shall set my face against the ob- 
jection. Upon these proceedings I must take it for granted, the first 
money that was paid, was out of the stock of the plaintiffs only.'' 
Ma$Bey v. Davies, 2 Ves. Jr. 317. 

39. Q^ery : How far is it necessary to bring joint owners before the 
court, wlien a penalty is prayed against one 1 W. (not a party) who was 
the chief acting part owner of a i>hip trading to the East Indies, requi- 
red some pecuniary consideration for appointing D. to the command, 
contrary to the charter-party and a bye-law of the £.1. Company ; and 
hereby he incuired a penalty ^half of which was to go to an mformer, 
and the other moiety to the company.) There was, with an answer, a 
demurrer against discovery and relief. In arguing it, one point was 
taken as to parties. It was said, that the persons entitled to half the 
penalty were not made parties (the informers ;) neither were the other 
part-owners of the ship ; that the persons liable to pay were not merely 
those part-owners who might have executed the charter party ; at 
least, W., who according to the bill did execute it, ought to have been 
a party. The Chancellor, £ldon, said, " as to the necessity of W. 
being a party, the demurrer takes too strong a ground. They (the com- 
plainants, the E. I. Company) may add a party and amend the bill. 
If they bring it to a hearing without him, even then, if necessaiy, they 
may amend the bill and make him a party. "(/>) -t^* !• Company v. 
J>reavey 6 Ves. Jr. 173. 

40* If a bill be filed for a moiety of a resioue, all those who are 
interest in the remaining half must be parties. In a case of this na- 
ture, the remaining moiety had been given to«A. (one of the defend- 
ants) for life, and, upon her decease, to such persons as she should 
appoint, and in default of appointment, to certain other persons : 
the court determined the latter must be parties, although the interest 



(f) The court went on to say : '* As to the idea of the informer, if there is >ucb a 
person to be a party, he should he a co-plaintiff. It is impossible to malie him a co-de- 
fendant. It is perfectly clear, the company cannot give a right of action by their agree- 
meol to any person under the denomination of an informer." 
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was upon such a remote contingency ; and the c^use stood over for 
that purpose, the plaintiff paying the costs of the day. Sheriit v. 
Birchy 3 Br. C. R. 229. 

41. The proprietor of a 'copyright muat file separate bills against 
each bookseller taking copies of a spurious edition for sale. The right 
against different booksellers is not joint but perfectly distinct IHlly 
V. Doigi 2 Ves. Jr. 486. 

42. T^liere a bill is filed by one partner in relation to a partnership 
transaction, the existence of the partnership must be apparent to the 
court. Binford v. Dammeii, 4 Yes. Jr. 766 ; and see, Long v. Ma- 
geslrcyl J. C. R. 305. 

When one partner is compelled to institute proceedings in a Court 
of £quily with the view of enforcing an account from his co-part- 
ners, or for any other purpose, he must, to avoid an objection of a 
want of parties, make all the partners parties to the record. This 
is the general rule ; and it is relaxed with considerable jealousy. Cases 
of necessity alone will ameliorate it Gow on Partn. 108 ; Dozitr v. 
Edwardsj 3 LittelPs R. ?2. (See Nos. 9. 10. 12. 17a. ante^ under 
this section.) 

44. But if one partner is out of the jurisdiction of the court, a bill 
for a joint demand will lie against. the other partner. In such a case 
it would be desirable to suggest upon the bill the fact of the partner's 
being absent Darwent v. Walton, 2 Atk. 510 ; and see Ex^rte 
Peakey 1 Mad. R. (344.) Haddock v. Thomlinaon, 2 Sim. & S. 219. 

In relation to suits in the State of New- York, we have before had 
occasion to remark that the statutes and practice afford such facilities 
for proceeding against absent defendants as to make it a question how 
far the mere charge of non-residence will be sufficient excuse. 2 R. 
S. 185 ; Rule 25. 

45. If there be three partners, and one is an infant, yet it seems 
they must all be joined : for, although the infant may take advantage 
of his non-age, the joining him would not^otherwise affect the suit, 
but it would go^on against the other partners. Ex parte, Henderson, 
4 Tea. Jr. 164. 
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46. If one, who is a joint partner, agrees to give a person a moiety 
of his co-partnership share, a bill may be filed in respect of Ae same 
by the latter against the former, without bringing the other joint part^ 
ners before the court Brown v. De Taatety 1 Jacob's R. 284. 

47* A dormant partner, as we have before had occasion to observe, 
(at No. 24, atUej) need not be made a party. HawUy v. CroMer, 4 
Cow. R. 717 ; S. P. at law, 4 Wend. R. 628. (Clark v. MUUr.) 

48. By the laws of the State of New-Tork, when several persons 
hold and are in possession of real estate as joint tenants or tenants in 
common, in which one or more have estates of inheritance or for life 
or years, a partition can be had. 2 R. S. 317 §1. lb. 329. §79. (See 
No. 26, ante.) 

In the case of Sebring v. Meraereau^ 1 Hopk. 501. S. C. on ap- 
peal, 9 Cow. R. 344. which was^ decided in the chancery of the State 
of New-York prior to the operation of the above statutes, it was de> 
clared by Chancellor Jones, that a suit for partition did not embrace 
the object of adjusting dormant claims, adverse titles and real or pre- 
tended incumbrances held by other persons ; none of which could be 
affected by the decree ; that the interest of third persons did not pre- 
vent a partition, nor were they affected by it ; that the statutes then 
in force directing the court to ascertain the rights of the parties, applied 
only to the rights of the parties before the court, the object of them 
being to require such examination of the title in cases of partition at 
law, as was previously required by the practice in Chancery ; and, the 
judgment creditors were not necessary or proper parties in partition. 
And see, Jlgar v. Fairfax^ 17 Yes. Jr. 542 ; and Barwood v. Rirby^ 1 
Paige's C. R. 469. 

In Wotlen and Wife v. Copeland and otherSj 7 J. C. R. 140, 
which was a suit for partition, and where the estate, belonging to 
five heirs, was incumbered by mortgages and'judgmentSi and the 
mortgage and judgment creditors were made defendants, Chancel- 
lor Kent said, the plaintiffs were entitled to a partition as to the 
equity of redemption merely. The mortgage and judgment ciedi- 
tors had no concern with the partition ; and their rights could not be 
affected by it. A sale of the entire legal and equitable estate could 
not be effected in this way. Tenants in common less than a fee^ even 
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in An interest of a lease for years, might have partition of such minot 
interest, as between themselves. But the mortgagees and judgment 
creditors could not be compelled to join in the partition* No relief 
could be prayed against them, and their rights could not be affected 
by the partition. {Baring v. J^aahy 1 V. & B. 551.) The bill, as to 
them, was dismissed with cosU. 

The present statutes of the state of New York have made enactments 

in relation to parties in partition suits. " It shall not be necessary, in 

the first instance, to make any creditor having a Hen on the premises 

in question, or on any part thereof, by judgment, decree, mortgage 

or otherwise, a party to the proceedings ; nor shall the partition of 

the premises alter, afiect or impair the lien of such creditors ; but 

when they are a lien upon an undivided property, they are only to 

attach, aftet partition, to the share of the party indebted or liable.'' 

And again : but the parties presenting a petition (for partition) " may^ 

at their election, make every creditor having a specific lien on the un« 

divided interest or estate of any of thd parties, by mortgage, devise or 

otherwise, a party to the proceedings ; and in such case, the petition 

shall set forth the nature of every such lien or incumbrance. '' And 

provision is also made for the advertising of parties who cannot be 

found or who are out of the state and of those whose interests are 

unknown ; and all such unknown parties as may appear are entitled to 

be made parties to the suit, and the biU may be amended accordingly* 

2 R. S. 318. §8, 9 ; amendment by Laws of 1830, p. 396 §40 ; See 

Lttrkin v^ ManUj 2 Paige's G. R. 27 ; Laws of 1830. p. 244. Ch. 200. 

One of the present rules of the court of chancery of the same 
state (rules 174) directs, that in every bill or petition for the partition 
of lands,'it shall be the duty of the complainant to state in as concise a 
manner as possible the rights and interests of the respective parties in 
the premises and the several liens and incumbrances thereon, so far 
as the same are known to him ; and if unknown, they aire to be stated 
upon information and belief. By a rule to the 23d of April, 1830, (rule 
178} if a master decides that a sale is necessary, he is also to ascer« 
tain and report whether any creditor has a specific lien upon all or any 
undivided parts of the premises. It will be seen, by the first mention- 
ed rale, that, although the incumbrances are to be set forth, yet it does 
not say the persons holding them shall be made jpAWtM. 

8 
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In Larkm v. Mann and othen 2 Paige's C. R. 27, it appears tliat 
a master of the court, under the statutes and rules* takes conuzanca 
of incumbrances '< so that the rights of all the incumbrancers who are 
not parties to the suit, may be provided for and protected." Lord 
Hardwicke has said, where a bill is brought for a partition, a convey- 
ance must be decreed, and therefore all parties necessaiy to make 
such conveyance must be made parties. 3 Swanst. C. R. 139. (note 
6.) It46-essential to partition to have the legal title before the court* 
MilUr V. Warminglant IJ. & W. 473. 

49. The lessee of a beneficial lease made to him by one tenant in 
common, must, in a suit for partition^ be a party. This was decided 
by Justice Buller in a case where one of the parties had made a lease 
of his individual share in the estate for 99 years, determinable on lives ; 
a nd where the lessee had been made a party defendant. Comuh v« 
Gestj 2 Goxe's G. C. 27. 

60. An injunction bill to restrain waste, brought by one joint ten- 
ant or tenant in common against another, is not tolerated, save 
under peculiar circumstances — as, for instance, to prevent one tenant 
in common, in possession, from cutting down timber growing on the 
land and not wanted for the necessary use of the farm. Twort v. 2\oor/, 
16 Yes. Jr. 131 ; 2 Dick. 667 ; see Hawky v. C/oue«, 2 J. C. R. 
122. 

61. On a bill of revivor by the representative of a deceased tenant 
in common, the survivor, if not a co-plaintiff, must be made a defend- 
ant. The original bill in the case to which we are now referring, was 
filed by the two tenants in common, praying an issue to ascertain a 
loss that had been sustained by them, and further relief. FaUowea v. 
WtUiamtan^ 11 Yes. Jr. 306. 

62. One joint tenant cannot make another joint tenant a party to a 
bill, where the latter has taken the whole profits. There is no remedy 
against the former ; except it were done by agreement, or promise 
to account Qy. Whether there would not be, in all such cases, 
sufficient implied promise to account 7 Gary, 29. But equity will en- 
force an agreement by a joint tenant for the sale of his share against 
the survivor, if the articles amount to an equitable severance of the 
jointure. Muagraoe v. Dwhwoodf 2 Yem. 45 63. And a cove- 
nant to sell, though it does not sever the joint tenancy at law will 
in equity. Frewtn v. JBej^ei 2 B. C. C. 220. 
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53. If a judgment is a lien upon diflerent parcels of land, one of 
the several owners is not entitled, on a bill against the judgment 
creditors onlj^ to a decree for contribution ; but all the persons in* 
terested in the lands, bound by the judgment, must be made parties 
for that purpose ; nor is the plaintiff in such a bill, entitled to hare 
the judgment, upon payment of it, assigned to him by way of substi- 
tution, to enable him to enforce contribution from the other persons, 
alleged to be liable to such contribution, but who were not parties to 
the suit. A bill for contribution should be filed, whenever such a 
plaintiff could shew himself entitled to it. dvtry y. Patient 7J.C. 
B.211. 
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CHANCELLoa ; AND, VIOE-CHANCELLOR. 



1. The Chancellor himself as well as any Vice-Chancellor maj sue 
and be sued in equity. 2 R. S. N. Y. 169. §7. There are several 
examples in the English books in proof of this. Cur. Can. 462 ; 1 
Eq. Ca. Abr. 71 ; 1 Koll. Ab. 373. A well drawn precedent of a bilt 
filed by the notorious Jeffries, on his own behalf when Chancellor, is 
to be seen in an excellent old chancery work ; 1 Prax. Al. 461, and 
we may presume it was the only time he was ever found *^ humbly 
complaining." A Chancellor ca^not make a decree in his own 
cause ; and the same rule applide to a Vice-Chancellor : '' for that 
were against all reason and right." Wyatjt's Pr. Reg. 103. Nor 
can a Vice-Chancellor sue in his own court 



ATT0R5XT GENERAL (a): Comploinantp 



2» By the Revised Statutes of the State of New-Tork, in case of 



(a) The Attorney Qeoeni qua nich is always supposed to be in court, amil if he will 
not appear it most be considered as a m2 didt. The court therefore refused to order the 
Attoroej GeMnd to apptar to a bill i Barcia^ r. Riutdl, % Dick. 7t9. 



ATTORNEY GENERAL. 61 

foreclosure of mortgagee to the state, the Attomej General is to eos- 
duct the proceedings and execute conveyances* 1 R. S. 211. §1, 2. 

3. And by the same statutes, the Attorney General, whenever so 
directed by the commissioners of the land office, is to cause partition. 
to be made of such tracts of land as are held in joint tenancy, or ten- 
ancy io common, in which the people of the state are interested ; and 
for that purpose he may do all such acts as any joint tenant or tenant 
in common is authorized by law to do. lb. 207. §65. 

4. And (under the same code) he has power to file injunction bills 
against corporations for the purpose of restraining them from assum- 
ing or exercising any franchise, liberty or privilege, or transacting any 
business not allowed by the charter of such corporation ; and in the 
Mune manner to restrain any individuals from exercising any corporate 
rights, privileges or franchises, not granted to them by any law of the 
same state. 2 lb. 462. §31. 

5. He has also power to file injunction bills on behalf of the state 
in cases where corporations having banking powers or the power to 
make loans on pledges or deposits, or authorized by law to make in- 
surances, shall become insolvent or unable to pay its debts, or shall 
have violated any of the provisions of incorporation, or of any other 
act binding on such corporation. lb. 463. §39 ; Atty, Gen* v. jBonft 
ofCobimbia, 1 Paige's C. R. 511. 

As to cases of outlawry, see No. 7, po$L 



ATTOKif ET OENXRAL : Defendant 



60 Where any lands or tenements are held by Uie people of the state 
of New-Tork and by any individuals as tenants in common, proceed- 
ings for the partition thereof may be had against the people of the 
state in the same manner as against individuals; and the like 
orders, decrees and judgments are to be had therein. 2 R. S. 389. 
$ 92. The petition and all other notices required to be served in 
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other cases, are to be served on the Attorney General, who is to ap- 
pear in behalf of the state and attend to its interest lb. 332, § 93. 

7. After judgment of outlawry, all the equitable and legal interest 
in the outlaw's property and estate is forfeited to the people of the state 
(we are refening to the statutes of the State of New-York ;) and, there- 
fore, the Attorney General must be made a party in all cases touching 
snch property and estate. 2 R. S. N. Y. 744, § 16 ; Bakh v. WasiaU, 
1 P. Wms. 444 ; Rex v. Fowlevy Bunb. 38. 



couNSBL. SOLICITOR. ATTOBITEY : Comploinont 



8. A man may have a bill for solicitor's fees only, if for business done 
in this court : and so he may, where the business done is in another 
court, if it relates to another demand made by the plaintiff in diis 
court. Ranehgh v. ThomehiUy 1 Yern. 203. So says the case we 
have referred to. In Parry v. Owen^ 3 Atk. 740 (but see 1 Prax^ 
Almce, 306, a bill was brought by the executrix of an attotney, for 
money due from the defendant for business done by her husband as 
his attorney, and to be paid what should be found due on an account ; 
and stated the delivery of a bill by the plaintiff. The defendant de- 
murred to the relief; and for cause of demurrer shewed, the remedy 
was at law, and that an act of parliament pointed out a summary way. 
The Lord Chancellor allowed the demurrer. In our own courts, 
Chancellor Walworth has said, a solicitor has a perfect remedy at law 
to recover what is due from his client. LoriUard v. Robinaon^ 2 
Paige's C. R. 277. The case of Barker and Daciej 6 Yes. Jr. 681, 
is generally referred to in relation to solicitor's bills ; for although the 
case more immediately refers to the right of a clerk in court to bring a bill 
in chancery for his fees against a solicitor, yet the principles relating to 
solicitors as complainants are passed upon. And one would be in- 
clined to say, that in cases of this nature, a petition would be more 
correct than a bill. By the report of this last case, it appears, that a 
great many instances were produced of bills filed by solicitors and 
clerks in court signed, by persens of great character ; but they ap- 
peared All to have been settled without any answer put in. lb. 684, 
685. The Lord Chancellor suggested that the case in Venum (and 
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which is the first we have referred to : Ranelagh v. ThomehiUf) did not 
quite satisfy him ; and in continuation (and support of the bill) his 
lordship said, <' I am of opinion this plaintiff might bring an action at 
law, provided he had the evidence, &c." '' But it does not follow, 
that, because, he has a legal right, he may not sue here. It depends 
in some degree upon the usage and the inherent jurisdiction of the court 
to compel its officers to do justice to each other, particularly in the 
matter of fees. As this bill is framed it ia as bold an experiment as 
the plaintiff could make ; and perhaps the defendant might have put 
upon the record a defence, that might have made it difficult to sustain 
the bill, unless upon such inherent jurisdiction, to be exercised not 
only by petition but by bill. The plaintiff takes upon himself to state 
what is the result of the account, and therefore to remove all difficulty ; 
reducing himself to the situation of a person having a clear liquidated 
sum, incapable of being entangled. But, upon the true nature of the 
bill, I rather think, what he meant was to state, that there was an ac- 
count; that he had collected the result of it at this sum ; and I rather 
think, this mode of stating the bill, alleging this sum is due, and a 
promise to pay it, was meant to take it out of the statute of limitations, 
rather than with reference to what was conceived to be the jurisdic- 
diction of the court. The bill is capable of being so understood ; and 
if not, rather than shake what seems a privilege of the officers of the 
court, I would allow the plaintiff to amend. I do not think, upon 
consideration, any of the cases cited on the other side distinctly 
apply as authorities against this bill ; for the court is to deal very dif- 
ferently, when dealing with the executor of an officer of this court, con- 
tending against an officer, and between officers of the court. There 
is a distinction in the relation of the parties ; which may perhaps ac* 
count for some of the cases referred to ; which are very shortly re- 
ported ; and of which 1 have not been able to procure further informa- 
tion. Under all these circumstances the habit of the court gives so 
much of negative authority, that the demurrer in this case must be over- 
ruled. I do not know that there is great inconvenience even in filing 
a bUJ. With an inclination that a motion might be made, or a petition 
presented, I also am of opinion the defendant might relieve himself 
from the bill ; admitting that he was a solicitor, and desiring, upon 
motion, a reference to the master to take the account : the suit would 
be ended ; and the court, as to the costs, would have an opportunity 
of finally doing justice. Upon the whole there is auAority enough 
for overruling the demurrer, whatever may be the decree at the hear* 
ing." The defendant paid the demand. 
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COUNSEL, BOLiciTOR, attorKet : DefendaiUt 



§. If a solicitor misconduct himself in a cause, he may be made A 
party to any motion, which it may be thought his misconduct makes 
advisable ; and he ought to be made a party to such a motion, if it is 
made with a view to any visitation upon him for payment of costs or 
otherwise. Van Sandau v. Moore, 1 Russ. R. 449. 

10.*A counsel, solicitor or attorney, cannot be made a party to a bill 
iii Chancery in ordd^ to obtain a discovery of a fact, the knowledge 
of which was derived in confidence as counsel, solicitor or attorney* 
Mitf. PI. (by Jeremy) 288, and cases there cited ; and see Walker 
V. JVUdman, 6 Madd. R. (47 ;) Berd v. Lovelace, Cary, 88. And 
in connection herewith, see the examples immediately following, (c) 

11. The general rule, that a mere witness is not to be made a party, 
is open to some exceptions, and among them, as to attorneys who 
have prepared deeds, &c. Dummer v. Corp*n. of Chippenham, 14, 
Yes. Jr. 252. And see No. 15, post The case from which we have 
drawn this principle, goes on to say, that they may be parties, ^' though 
fhey have no interest to convey, give up or receive." And perhaps 
the Chancellor who then presided had a reference in his mind to the 
case of Kington v. Gale, Finch, 259. The bill was for the discoveiy 
of a deed and the contents of it, in the defendant's custody. The de- 
fendant demurred, fot that he was an attorney at law, and was intrus- 
ted by his client with the said deed, and with other deeds and wri- 
tings, and therefore ought not to discover the same or the contents 
thereof, or any other matter which came to his knowledge, as he was 



(e) Where a folicitor has in his possession deeds end papers belonging to hit client, 
which he refosee to part with, the court has jorisdiction to order the solicitor to delirer 
the deeds and papers, and also his bill of costs, the partj offering to pej what the matter 
thoold find to be due to him, though there maj be no cause pending, and (hough no part 
of the costs haTe been incurred in respect of anjr action or suit in law or equitj. In r« 
Murray, 1 Rott. Rl 519, Bolth ▼. Sjfwus, 1 Turn. 87 ; but see Tyler r. Drayton, t S" 
f S.309. 
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an attomey and employed in the afiairs of his clients. The court was 
of opinion, that there ought to be a cliscovery, and ordered the same 
accordingly, yiz : whether there was such deed or deeds, and where 
the same was or were, and to whom delivered, and when the defendant 
last saw it, and in whose custody ; htUnotio produce or to iUcfntt 
the dates or ecnlenis thereof, 

12. Where an attomey or other agent, is so intolved in the fraud 
charged by the bill, that, although a re-conveyance or other relief can* 
not be prayed against him, (he acting as an agent) yet a court of equity 
will^ rather than that the plainiiff shall not have his costs, order the 
attorney or other agent to pay them, if he is made a party. But, in 
such a bill, the complainant, must pray that he may pay the costs ; 
otherwise a demurrer will hold. Le Texier v. Jtforgrovtne of jSns** 
paehj 16 Yes. 164. 

13. And if a solicitor has assisted his client in obtaining a firaudu* 
lent release from another, he is to be made a defendant to set aside 
such release ; and relief should be prayed against him, because he is 
a party in the transaction and liable to pay the whole costs of the suit, 
in case the other defendant should happen to be insolvent BowUe v. 
Stewart, 1 Sch. & Lef. 227. 

14. Still, an attorney who negociates the purchase of an annuitjs 
should not be made a defendant to a suit by the grantor of an annuity 
to set aside that annuity for defects m the memorial ; and if be-be» h» 
may demur. Coop. £q. 42. 

15. Generally, however, all persons standing in the situation of 
stewards and agents, ought not to be made parties to a suit ; nor is it 
ordinarily necessary to make an attomey a party because he has title 
deeds in his possession, although it may become so under particular 
circumstances, in order that an attorney and his client may not be 
allowed, by collusion, to fence off a just demand* Fenwick v* Reed^ 
1 Meriv. 114. * 

16. An attomey has been enjoined iu open court that neither he nor 
any person by his means should further proceed in a certain action at 
common law, until further order should be taken therein by the Court 
of Chancery. Cary, 56. 

9 
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17. In 2 Inat 564, apprentice or attorneys cannot contract to 
have any part of the thing in demand after the recovery ; and Penu^ 
caae is there cited. Kenney v. Brovm^ 3 Bidg. P. C. 502. A 
writ of champerty was brought against Feros, for that he had 
a part of the land recovered at another man's suit; he said he 
waa of counsel for the party who recovered, and had that land for 
his wages. The taking of Uie estate for his wages after the recov- 
ery could be no champerty, unless there had been a covenant or prom- 
ise, hanging the plea on the defendant's part, to make the same after 
the recovery, which was not alleged, but only the taking of the estate ; 
neither doth it appear what became of Peros' plea, and (said the 
court) we are of opinion it shall remain for ever a blemish upon hia 
reputation as often as it is cited ; for, quamois aliquid ex se turn aii tna- 
2iiiiiy iamen at rit male exempli mm eat faciendum, {d) 



SHERIFF. 



18. In a marginal note appended to the case of Farquharson v. 
Pitcher and others^ 2 Russ. C. R. 81, it is said that, << where the ob- 
ject of the bill is to restrain proceedings against the sheriff, it is not 
improper to make the sheriiTa party." The prayer of the bill, so fisir 
as sheriffs were referred to, (and they were not parties) asked that 
the plaintiff at law might be restrained from prosecuting either the 
action at law then pending, or any proceeding by way of attach- 
ment or process of contempt against the plaintiff or the sheriffs for 
compelling payment of the sum claimed by him under the allocatur of 
the master ; and .that the sheriffs might be restrained from paying the 
money to the plaintiff. Mr. Swanston, as counsel for the complain- 
ant said, << Another objection to the biU is, that it is not properly 
framed with respect to parties. The court, if a proper case for that 
purpose were made out, would have restrained the plaintiff at law from 
proceeding agahist the sherifis, though they had not been made parties 
to the suit; Stone v. Tuffin^ Ambl. 32. The sherifis, therefore, are 



(i) ** Allhoagli a thing in itielfmsy not be bad, yet if it holdi out a bad eiample, it is 
not to be dona." 
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not necessaiy parties, and consequently, are not proper ones. They 
might have demurred ; and an objection to the shape of the record, 
which they might have taken, may be urged by any other defendant.—* 
Eveiy defendant has an interest in not having any persons made co- 
defendants but those whom the nature of the case renders it necessary 
to bring before the court. Persons who are not necessary parties 
cannot have any interest in the matters of the suit ; and to combine 
defendants having an interest, with defendants having no interest, is 
a species of multifariousness.'' The opposite counsel admitted it to 
be true that the plaintiff was not obliged to bring the sheriffs before the 
court ; but'had he not a right to make them parties, for the purpose of 
restraining the proceedings against them, and of restraining them from 
making any payments to the plaintiff? The Chancellor ordered, that 
a special injunction should issue, to restrain the plaintiff at law from 
proceeding against the sheriffs. The marginal note is, therefore, not 
borne out ; and the case merely shews that the sheriff can be protected 
by the bill of another person who has a real interest in property which 
may be in a sheriff's hands. 



RECEIVER : — Complainant, 



19. If a committee of a luxlatic refuses to accept a grant of the 
estate without compensation and no person can be found who will 
act gratuitously, a receiver must be appointed. Exparie RadcKffe^ 1 
J. & W. 619. Perhaps a case of this kind can hardly occur within 
the jurisdiction of the Court of Chancery of the state of New-Tork; 
for although it does not appear that any express provision is made by 
the statutes for compensation to a committee, yet it may be consider- 
ed within the equity of the aoto which allow of compensation to guar- 
dians and executors. Mre. of Roberts, 3 J. C. R. 43 ; 9 R« S. 154, 
§ 2 ; lb. 93, >§ 58 ; and see lb. 52 § !• In England, the court will 
not generally allow the committee of a lunatic any thing for his trouble; 
but a salary is given to a committee of the estate of the lunatic under 
peculiar circumstances. In re Jinntsley^ Amb. 78; Anon^ 10 Yes. 
103 ; ExpU. Fermary 1 Jac. 402 ; Sheldon v. JUandj 3 P. W. 104. 



N 
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RSCEivEa: Defendant,^ 



20. Where a receiver has been appointed in a suit instituted by an- 
nuitants and is ordered to keep down the annuities and other incum- 
brances out of tlie rents and. to pay the residue to the owner of the 
estate^ a creditor who has perfected judgments against the owner pend- 
ing that suit in Chancery, may file a bill against the owner and receiver, 
prior to the payment of the residue to the owner, without making theso 
annuitants and other incumbrancers parties, in order to have his debt 
satisfied out of the surplus rents. In the case to which we arc now 
referring, Louis v. Zouche, 2 Sim. ^388, the bill suggested there would 
be a large residue afler payment of all incumbrances ; and prayed that 
the receiver might be ordered to pay to the plaintiff the principal and 
interest due on the judgments, afler keeping down the charges ; and 
that the receiver might be restrained from paying the rents to the owner 
until the ptaintiff had been satisfied. A demurrer for want of equity 
was put in and the defendants also demurred ore ienus for want of par- 
ties. In the course of the Vice-Chancellor's remarks, he observed : 
** it has been said that this bill has been improperly filed, because the 
" plaintiff might have come in and been examined pro interest sua in 
'< the former suit. That may be true as applied to the same fund ; and 
<( perhaps he might have done so in this case ; but that does not deprive 
« him of the right to file a bill to have his judgment satisfied. Thea 
*< it is said that the object of the bill is incongruous with the order in 
^' the first suit. But it appears to me that that is not so ; for the bill 
*^ is filed on the footing of that order. Next, it is objected that Lord 
*^ Zouche (the owner) is not seized either in law or in equity, but my 
*< opinion is, that he is seized entirely in equity ; and that, but for the 
*< officer of the court, he would have a right to the possession of the es- 
^' tates. The next objection is, that there is a defect of parties. But it 
'< would have been improper to make the prior creditors parties to this 
^' suit, as their rights are not sought to be affected by it. Mr. Rose 
*^ (the receiver) is in possession of the estate^ ; and if he were not 
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" a party to the suit I could not make any order upon hira.(e) Upon 
" the whole therefore, it seeme to me that there is not the least ground 
'' for either of the demurrers." The order was granted pursuant to the 
prayer of the bill. 

21. In a bill against a vendor for a specific performance, his stew- 
ards and receivers are never made parties to the suit. To permit it 
would be most dangerous, MeJ^amara v. WilliarMf 6 Yes. Jr. 143. 



▲RBiTiUTOR :(/) DtfindmxL 



22. An aTbitrator cannot be madf a party defendant for the purpose 
of seeking a discovery from him of the grounds and foundation upon 
whkh. he made the award. If it should be aBowed, says Lord Hard- 
wicke, to make arbitrators defendants and give them all this trouble 
to set forth the particular reasons upon which they founded their awardf 
it would introduce very great iaconvenience and be a discouitigement 
to any person to undertake a reference ; if there was any palpable 
mistake made by an arbitrator, or miscalculation in an account that had 
been laid before him, the party aggrieved might bring his bill against 
the party in whose favor the award is made, \o have it rectified, and 
Qot against an arbitrator. Mmm : 3 Atk. C. R. 644* 

23. As f o the facts of a case, the arbitrators are judges chosen by 
the parties themselves. They cannot be made parties for the purpose 
of impeaching the award on account of an erroneous judgment of facts. 
Whether a Court of Equity would have drawn the same conclusion is 
not the question. It would be a melancholy thing, if, because the 



■^^ 



(e) A ftceirer appointed by the coart, oaght, I prefume, to be ^enerallj before the 
opvt: lor be is • sabttitated trustee, Boyd v. JHurray, 3 J. C. R. 48 ;— if an eiecutor is 
re«(raified by the Gourt and a receiver is appointed, tlie latter is i^ truth the eiecotor^ 
UtUrson r. MUr, 2 VesJr. 98. 

(/) See the leading cases in relation to arbitrators collected at p. 315 rol. t, of the 
Reports of Vesey, Sen. (by Belt.) And cases reviewed by Chancellor Walworth la 1 
Pace's C. R. S93. 
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court differed from the arbitrators in poiats of fact, it should set aside 
awards. Morgan v. Mather , 2 Yes Jr. 15. 

24. Although the arbitrator is thought not to have exercised bis own 
judgment, but made use of the opinion of another, yet it will not be 
sufficient whereon to make him a party or open his award : for a man 
may make use of the judgment of another upon whom he can depend ; 
and the valuation of that person is his, if he chooses to adopt it. 
Emery v. Wasey 6 Yes. Jr. 848. 

25. It is not usual to make an arbitrator a party, save in the cases 
referred to hereafleri at No. 27 ; but I presume he might be called up- 

on in a case where he had made his award upon a mere verbal submis- 
sion of the persons interested. v. MUhf 17 Yes. Jr. 419. For 

there are statute provisions in England as well as in this country re- 
quiring the submission to be in writing. 9 & 10 Will. 3 C. 15 ; 2 R. 
S. N. Y. 541, §1. 

26. And so would it be, in cases of mistake : provided the mis- 
take was very clear, and distinct evidence given of it upon the affida- 
vits of the arbitrators. But a mere declaration of one of the arbitra- 
tors, that, had he seen a letter, of which (it being mislaid at the time,) 
the contents were proved, he would have acted otherwise, or matter 
tending to the same, will not avail. Jlnderson v. Darcy, 18 Yes. Jr. 
447 ; and see Ching v. SamCf 6 lb. 282 ; Staff y. Andrevoafi Mad. (6.) 

27. It may be taken as a general rule that an arbitrator should not be 
made a party to a bill in Chancery, unless he be charged with corrup- 
tion and partiality, or with making an improper declaration, or com- 
bining with interested persons ^< I remember an instance," says Lord 
Hairdwicke, (2 Atk. below,) '< in a famous case of John Ward, who 
being a party in a cause where one John Warner was an arbitrator, 
upon Ward's coming into the room, he said, * I John Warner will 
make you John Ward pay costs.' WatS complained to the court of 
this partial behaviour in the arbitrator ; and the court inverted War- 
ner's threats and made him pay John Ward's costs." Lingwood v. 
Crowhtry 2 Atk. 396 ; and see ^on. 3 lb. 644 ; Chicot v. Lequesne, 
2 Yes. Sen. 315 ; Lojisdale v. Littledaley 2 Yes. Jr. 451 ; Toppan v. 
Seath, 1 Paige's C. R. 293 ; 3 Yin. 139, pi. 38. An arbitrator, who 
acts fraudulently, is looked upon as an agent of the party who has in- 
fluenced his decision. Chicot v. LeaquesnCf aupra, Fetheritone v. 
Cooper J 9 Yes. Jr. 67. 
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AUCTIONEER : ComplaiHanL 



28. If an action is brought against an auctioneer for a deposit, he 
cannot file a bill of interpleader, provided he insists upon retaining 
either his commission or the duty. Interpleader is where the plaintiff 
is the holder of a stake which is equally contested by the defendants, 
as to which the plaintiff is wholly indifferent between the parties, and 
the right to which will be fully settled between the defendants. An 
auctioneer who retains his commission or duty, is, therefore, not an 
indifferent stakeholder, but has a personal question to maintain with 
a party. If he seeks an injunction, it must be obtained, not upon 
the principle of interpleader, but upon an order for time, or upon the 
answer. MiicheU v. Hayncy 2 8. & S. 63. 



AUCTIONEER : Defendant. 



28a. An auctioneer who has a deposit in his hands is generally made 
a party defendant in a suit to compel the specific performance of the 
agreement to purchase, in order that he may be restrained from part- 
ing with the money. Awiealey v. Muggridge, 1 Mad. C. R. (177 ;) 
Smith V. Jackson^ lb. (184 ;) Yates v. Farebrother, 4 lb. (239.) 

An auctioneer is to a certain extent, a stakeholder for the vendor 
and vendee, yet so far as respects any risk as to the deposit, the 
auctioneer is considered as the agent only of the vendor. The depo- 
sit is the vendor's money, and the risk belonging to it is his ; and if 
the vendor moves to have the deposit paid into court, (which on large 
purchases it is always prudent to do for the sake of security, and to 
obtain interest on the deposit,) there is good reason for the auctio- 
neer insisting to have his costs and expenses first deducted. He ought 
not to be compelled to wait the terminationof, possibly, a protracted 
law suit of many years contiauance« dnnesky v. Muggridgcj supra. 
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^9. A bill was brought fot an account and for the delivery of a strong 
box, which was in the custody of the defendant, and in which were 
found jewels and a note in these words : '< Jewels belonging to the 
duke of Devonshire, in the hands of Mr. Saville ;" whose representa- 
tive the plaintiff was, and in whose possession they had been from 
1695, to 1745. An objection was made, that the duke's representa- 
tive should have oeen made a party, to see if he didmed them : be- 
cause it was said, that they were his, and nothing said of an assign- 
ment to Saville. But the Lord Chancellor (Hardwicke) overruled the 
objection ; for pawnee of a pledge, as Saville was, might bring trover 
or detinue at law for it without troubling himself with the pawner ; for 
he has a special property* But supposing he was not pawnee and had 
only the possession of them, and delivered them to another, that per- 
son had nothing to do with the duke : Therefore let these jewels 
have come into his hands which way they might, he might give the 
custody of them to any one, and have them back without hurting the 
duke or his representative. Saville v. Tankredf 1 Tes. SenV. 101 ; 
and see the particulars of this case in Belt's Supplm. 70. 

80. An insurance -broker cannot sustain a bill in equity in relatioa 
to the ordinaiy concerns of his business. He has his clear remedy at 
law ; for every fact he can allege is a fact with regard to which it is 
impossible that such complainant must not be in possession of proof. 
He must know what he paid for premiums of insurance, for postage, 
what was due to him for commission, (which is settled by the law and 
usage of merchants,) &c. Dinwiddie v. BaiUy^ 6 Tes. Jr. 136. 

31. Where two persons claim a fund in the hands of stakeholders, 
the former may make motion by consent, to avoid the expense of a bill 
of interpleader, that the stakeholders pay the money into court ; but 



(A) The difierence betweeo pledging and bailing is, Uiat a pawnee hu a f pocial pio< 
pert/, but a baUee the cuitodj onlj, Hort»p ?. Hoan^ 3 Atk. 46. 
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but the stakeholders cannot make such a motion, they not being par- 
ties to the suit* Bdbee y. Samcj 6 Mad. 28* 

32. A broker who merely transfers or sells stock, &c. need not 
be made a party to a bill touching such transfers or sales. Thus, J. 
S. who had been governor in the £ast Indies in 1720, purchased 
iSlOOO South Sea stock, and accepted it in the South Sea books a short 
time after he had bought it There was likewise another J. S. who 
at the same time was owner of some South Sea stock, and he was 
known by the description of J. S. of R. By some means J. S. of R. 
got the iSlOOO belonging to governor J. S. placed to his account in 
the South Sea books, under the description of iS 1000 South Sea stock 
belonging to J. S. of R. In 1725, J. S. of R. transferred this JSIOOO 
South Sea stock to B. his broker, in order to sell it for him, which B. 
did accordingly. Governor J. S. died, and his widow became his re- 
presentative :. and then the fraud being discovered, the widow demand- 
ed satisfaction of J. S. of R. *^ which struck him with a great deal of 
confusion, and he died the day after." The bill was brought by the 
governor's widow against the administrator of J. S. of R. and likewise 
against the South Sea Company, in order to have a satisfaction for 
this fraud. On the hearing it was objected, that B. the broker, ought 
to have been made a party. But Lord Chancellor Hardwicke was of 
opinion, that there was no occasion for it* Harriion v. Pryse^ Bar<» 
nanL324. 



WITNESS. 



33. A mere witness should never be made a defendant ; for a bill 
against him can only be to gain evidence, and the answer of the de- 
fendant cannot be read against any other person, not even against an- 
other defendant to the same bill. But if the bill states that the defend- 
ant has or claims an interest, a demurrer which admits the bill to be 
true, of course will not hold, though the defendant has no interest ; 
and he can then only avoid answering the bill by plea or disclaimer* 
Mitf. PI. (by Jeremy) 188, and cases there cited. There seems to be 
an exception to the rule in case of a corporation ; for as a corporation 
can answer no otherwise than under their common seal, ajotd therefore, 

10 
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though they answer faliely, there is no remedy against theni for per-^ 
jury, it has been usual, where a discovery of entries in the books of 
the corporation, or of any act done by the coporation, has been neces- 
sary, to make their secretaiy or book-keeper or other officer a party ; 
and a demurrer because the bill shewed no claim of interest in the de- 
fendant has been in such case overruled* See No. 19, in Chapter II. 
under ** Corporation, &e." So where bills have been filed to impeach 
deeds on the ground of fraud, attomies who have prepared the docu- 
ments and other persons concerned in obtaining them, have been fra^ 
quently made defendants* Vermika v. Fulton Bank^ 1 Paige's C. R. 
87; Fullon Bank v. Sharon Canal Co.^ lb. 219. And see No. ll* 
12, 13, 14, anU. 

'88a. It would seem from the <case of J^eiUon v. M^Donaldj 6 J* 
C. R. 201, where a party is charged as combining with others in a 
fraud, against which relief is sought, but no particular relief is sought 
against him, that he may be a witness for his co-defendants, although 
liable for costs. Chancellor Kent thus expressed himself, as to the com« 
patency of two of the defendants, 6. & L. : *^ those defendants ara 
*^ charged as parties to a fraudulent combination to oppress the plaintifl^ 
<< and by means of which the bond and mortgage in question were 
** extorted from him. The testimony in the case fully supports tha 
<< charge ; but still those two defendants do not appear to have anj 
<' further interest in the event of the suit, than what relates to the costs ; 
** and such an interest, Lord Hardwicke has more than once declared, 
<« (BarreU v. Gorey 3 Atk. 401 ; Doming v. Totmueiid, Amb. 592.) 
<' to be a sufficient objection to the competency of the testimony of a 
« co-defendant, if the character of a partic^ cnmttiw, in respect to 
"the charge of fraud, be sufficiently proved. But in CotUm t* 
" LuUrett, (1 Atk. 451 ; 2 Yes. 223. 284, S. C.) Lord H. seemed to 
" entertain a diff^ent opinion, and to think that a cause could not be 
" brought to a hearing against a person, against whom nothing is pray* 
** ed for, merely to charge him with costs. There is some difficulty 
« in ascertaining the precise English rule on this point ; and I should 
** father be inclmed to think that rule to be, that a party to a fraud, 
" against which relief is sought, and who, as one of a fraudulent 
« combination, is properly made a party, though no particular relief is 
" pn^yed against him, is, and may be, so far liable for costs, as to be 
" rendered incompetent as a witness. If a party be liable for costs* 
<< thai is an interest which disqualifies him at law and in this court ; and 
** every party to a fraud is liable, as a partktpt criminu^ to .respond 
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^ for the entire costs, if he alone should be able to pay them* How* 
« every as the authorities on this point are loosely stated, and seem to 
<* be contradictoiy, and, as as one of the judges of the Supreme Court, 
<< as well as myself, entertained and expressed an opinion in the Court 
<« oi ErrocB {Betbeey. Bank o/Jfew-Yark^ 1 J. R. 556. 577,) favorable 
*^ to the competency of a defendant as a witness, who was no other* 
*' wise afiected in interest by the object of the suit, than as respect the 
''costs, I shall admit the depositions of the defendants, G. and L* 
« though the circumstances under which they are placed in the causoy 
*^ most necessarily impair, in a degree, the credibility of their testi- 
" inony*" 

34. An executor will not be allowed to abandon an appeal, renounce 
&e execution of a will, substitute a legatee and (thereby) give testimo- 
ny in favor of such legatee. Scribner v. fVilliami^ 1 Paige's C* 
R«550. 



HOLD£B or A COPYRIGHT: Comp/atfumf. 



35. The power of granting and protecting copyrights is vested by the 
constitution of the United States, in Congress. Art. 1, §8 ; act of 81 
May ; 1790, andact of 29 April, 1802. 

AO actions and suits relative to the infringement of copyrights, at 
law or in equity, must be brought in the court of the United States ; 
hot there appears to be only a solitary decision en the subject, in the 
reports of cases determined by those courts. Eden on Injun. (Amer. 
ed.) 193, note. 

The Circuit Court of the United States has not juri^iction of « 
case of copyright, where the parties are citizens of the same state. 
Binm V. Woodruff, C. C. U. S. P. Oct. 1818, (Coxe's Digest) 197. 
Tie act of Congress refers a party injured, to any Court of Record 
of the United States, where in the same is cognizable, but no jurisdic- 
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tion 18 given to either the Circuit or District Courts. May 31, 1790, 
Ch. 42 (2 Bior. 104.) 

36* A Court of Chancery will not protect a foreigner'a copyright. 
Delondre y. Shawj 2 Sim. 237. 



BOLDER OF ▲ COPYRIGHT : DtfendaiU. 



37. The proprietor of a copyright must file separate bills against 
each bookseller taking copies of a spurious edition for sale. The 
Ight against different booksellers is not joint, but perfectly distinct. 
DiUy y. Datg^ 2 Yes. Jr. 486, 



CHAPTER IV. 



ASSIGNOR; AND, ASSIGNEE. VENDOR; AND, TEN- 
DEE. MORTGAGOR ; AND, MORTGAGEE. OBLI- 
GOR ; AND, OBLIGEE. SURETY. ACCEPTOR ; EN- 
DORSEE; ANDi DRAWER. LANDLORD; AND, TE- 
NANT. 



ASSIGNOR ; AND ASSIGNEE : ComploinanL 



1. A change of rights and interests during the progress of a suit, 
will not, in some cases, cause a change of parties. Thus, in a suit 
where a trustee of a judgment and his cuhd que trust filed their bill 
for a balance of money received hj the debtor upon the sale of mort- 
gaged property, and, pending the suit, the eeskU que trust assigned his 
interest to another, it was no objection at the hearing, that the latter 
waa not made a party : for the party in whom the legal title resided 
and the cestui que trust existing at the time of the filing of the bill, were 
befi>re the court ; and Chancery is not bound ta take notice of any 
interest acquired by purchase in the subject matter of a suit pending 
the cause. Cook v. Manciusj 5 J, C. R. 89. 

He who purchases during the pendency of a suit, is bound by the 
decree that may be made against the person from whom he derives title. 
The litigating parties are exempted from the necessity of taking any no- 
tice of a title so acquired. As to them, it is as if no such title existed. 
Otherwise, suits would be indeterminable ; or, uriiich would be the same 
in effect, it would be in the pleasure of one party, at what period the 
suit should be determined. The rule may sometimes operate with 
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hardahip upon those who parchase without actual notice. Bishep of 
Wincheiter v. Poiiu, 11 Yea. Jr. 197 ; Metcalfe v. Pidverhjl^ 2 Y. 
& B. 200. 

2. If the aaaignee of one moiet/ unconaeientiouslj refuses to join 
with his co-tenant in doing any act which is for the benefit of the estate 
of both, a court of equitj will compel him to join, or permit the co- 
tenant to do it for his own benefit, provided it can be done without in- 
jurjr to either. Vwn Home t. Cram, 1 Paige's C. R. 456. 



3. Where a complainant takes the benefit of an insolvent act, after 
having filed a bill to enforce the execution of an agreement or trust 
relative to his estate existing prior to his assignment under the insol- 
vent laws, his assignees must be parties ; and the proceedings wiU be 
suspended until this is done. Movan v. Hage^ 1 J. C. R. 339. 

Every argument which goes to show an insolvent to be a proper 
party before his discharge, aj^lies with equal force, to prove that his 
assignees, after that event, are equally so. They stand, in relation 
to his property, precisely in the place of the insolvent The assignees 
succeed to all the rifjtOB of the insolvent, which, in behalf of the credi- 
tors, they are bound to protect and defend. They have the same in- 
terest in the final issue of the cause ; and, in the character of assignees, 
they are entitled to be heard. Dea$ v. 3%ome, 3 J. R. 551. 



In (kgood V. FmniUm, 2 J. C. R. 16, two of the plaintifli had bera 
discharged under an insolvent act, and another had died. The courae 
taken was by a bill of revivor and supplement, whereby the assignees 
of the insolvents were made defendants, as well as the executes of 
die deceased party. It was objected, that they (the assignees) ought 
to have been plaintiffs ; but the court determined the assignees could 
not be compelled to be plaintiffs. It was sufficient for the merits of 
the case that they were before the court. 

4. Where there is an assignment by a married woman of her sepa*' 
rate property in the hands of trustees, the assignee may come for ex^ 
ecution of the trust, for her disposition is valid to the extent of her 
power. But a general creditor cannot come into equity to have his 
debt satisfied out of that property. Duke of BolUm v. WSliamSt 2 
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Tea. Jr. laS ; Jaques r. The JWeth. Epi$. Ch, 17 J. B. 548 ; S. C. 
3 J. C.R. 113. 

5. It appears that a person who has an interest in property assigned 
to him, and which property is the subject of a suit in the Court of 
Chancery, may make himself a party to the suit by a supplemental bilL 
In the case of Fo$ier v. Ditacany 6 Mad. R. (59,) a person so- circum- 
stanced petUioned to be admitted to take part in the suit as a party 
defendant. Tha court said, the petitioner might, if he pleased, make 
himself a party to the suit by a supplemental bill. All that the court 
did by petition was to make an order that the assignor should not take 
property out of court without notice. And the petition was dismissed^ 

6. It ifl said that the assignee of an insolyent cannot file abill of re* 
Tivor. Harridan v. RidUt/^ 2 Com. 689. 

6a. An assignee of an asssignee of a co-partner in a joint purchase and 
sale of lands, may sustain a bill in equity against the other co-partnere 
and the agent of the concern, to compel a discovery of the ijuantitj 
purchased. Pmiletcn v. WanAwriUj 4 Ctwaidify 73^ 



AssiONom; ani>» assiones: DefendmU. 



7. It is not necessary^ in every case of assignment, where all the equi* 
table interest has been asifigned over, to make the person having the 
legal interest a party. Bjit if an obligee of a bond has assigned it, 
and a presumption of its being satisfied arises, the cause will have to 
stand over in order to make the representative of the obligee a party ; 
because it is possible the obligee himself may have been paid, and 
therefore necessary to have an answer as to that particular, either 
from him or his representative. Brace v. Earrington^ 2 Atk. 235 ; 
JforrUh v. MarehaU, 5 Mad. R. 475 ; and see Mitf. PI. 179, and 
cases cited in note r. And see the next example and Nos. 9, 12^ 
and 14. 

8« In the case of Caiheart v. Lewisy I Yes. Jr. 463, S. C. 3, B, 
C. C. 517, which came up in the English Court of Chancery, the court 
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thought) upoa a bill filed by the assignee of a judgment, that the assig- 
nor was a necessary party. But the assignment of the judgment occur- 
red in Jamaica ; and the suit appears to have been dismissed because 
the bill did not shew the legal effect of the judgment in that island. And 
see note r, to MitH PI. (by Jeremy) 179. 

9. If one of two joint executors and residuary legatees assigns his 
interest, and dies, and the assignee files a bill to have half of the resi- 
due transferred to him, it will not be necessary to make the represent- 
ative of the assignor a party, unless there should appear some doubt 
as to the validity of the assignment. Blake v. JoneSj 3 Anstr. 651 ; 
and see Toner y. Ji7te, 2 Yes. Senr. 469 ; abo see the next example. 

10. It would seem that the lessors of a lease must make their im- 
mediate lessee a party, although he may have assigned all his inter- 
est. Thus, the City of London leased certain water to H. (with a 
reservation of part) upon the consideration of a fine and an annual 
rent. H. assigned over the lease, in trust for such persons as would 
purchase shares. The court decided that H. must be a party in the 
bill filed by the City for the arrears of rent and performance of cove- 
nants. City of London v. Richmondj 2 Yem. 421 ; S. C. Prac in 
Ch. 16. The personal liability of a lessee is, nodoubt, the reason 
why he is required to be mad6 a party. 

11. Where property has been fraudulently assigned by a debtor, so 
that he has no legal or equitable rights as against the assignee, it will 
be necessary to make the assignee a party, in order to enable the 
court to reach jhe property in his hands. A decree against the fraud- 
ulent assignor would not, in that case, give any right to the property in 
the hands of the assignee. But this need not be done where the 
debtor still retains the legal or equitable interest in the property ; for 
such interest may be conveyed to the complainant or transferred to a 
receiver under the decree or order of the court, who can call upon the 
debtor or trustee of the defendant in the same manner as the defendant 
himself might have done previous to the filing of the bill. Edmesion 
V. Lydcy 1 Paige's C. R. 637. 

12. In a bill by an assignee against the heirs of the obligor, for the spe- 
cific execution of an obligation for land and compensation for the de- 
ficiency, the assignor and the executors of the obligor should be made 
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parties. Saunders v. JVfaci^, 4 Bibb's R. 458, 543 ; AlUn r. Croc* 
kett, lb. 240. 

13. If a parly defendant takes the benefit of an insolvent act, it 
will be necessary to make his assignees parties to the suit, before a 
hearing can be had. This doctrine is in conformity with the estab- 
lished principles and practice of the Court of Chanceiy. Dea9 v. 
Thome, 3 J- R. 543 ; 1 Harr. Pr. 92, 9th edit. ; Mitf. (by Jeremy) 
57, et seq. And see the latter part of No. 3, ante. 

14. In Ray v. Fenwlck, 3 Br. C. C. 25, a bond had been given by 
the defendant to 5. and by him assigned to the plaintiff. S. was since 
dead ; and nobody had administered to him. A ne exeat was moved 
for. The Lord Chancellor refused to order the writ to issue : because 
the suit, without a representative of the original obligee in the bond, 
must be dismissed for want of parties. The dismissal of a bill for 
want of parties is not, at the present day, allowed ; as we have had 
occasion to shew in chapter I. We have here given all the report of 
the above case that occurs in the books ; and it will be perceived that 
the same is somewhat short. It does not appear whether the bond 
was a personal, one ; or, the assignment absolute. And even allow- 
ing it to have been absolute, the doctrine is surely to be taken with 
some caution 7 As a proof, look at the case of JSorriak v. Marshall^ 
6 Mad. R. (1^75.) N. mortgaged property to C. to secure iSlOOO. 
The latter assigned the mortgage to M. for securing jS700 ; but no 
notice of the assignment was given to N. The court said, '' Where 
a mortgagee aseigna the whole benefit of his security^ he is no necessary 
party to a bill for redemptiony for he has no longer any interest in the 
subject* But where he assigns, as in this case, only a part of the 
benefit of the security, his interest in the subject continues ; and he 
is, generally speaking, a necessary party. In this case, however, he 
has been examined as a witness for the plaintiff, and swears that he 
has been fuHy paid, and has no longer any interest in the subject ; and 
I will, theretbre, permit this case to proceed without him." And see 
Nos. 7, 12, ante; and Mitf. PL (by Jeremy) 179, and note r. there. 
The doctrine in the case we have last given, is in unison with Lord 
Eldon's opinion in Chambers v. Goldmnj 9 Yes. Jr. 294 ; and see 
Matthews v. fValeyny 4 Yes. 118. 

15. If a trustee should afsign his trusti a bill relating to the sane 

11 
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must embrace the assignee as a party ; and if he has broken his tnisl 
and made any assignment of his own property, his own assignees must 
also be parties. Thus, D. the father of the defendant, was trustee in 
a mortgage deed from G. to B. by which an annuity was secured. D. 
dying, the trust descended upon the defendant, who was his heir at 
law and personal representative ; and the defendant having transac- 
tions with B. assigned the mortgage to him, without the plaintifPs pri- 
vity, and afterwards assigned his property to trustees for the payment 
of his debts. B. paid the plaintiffhcr annuity down to 1784 ; but then, 
the payments being stopped, the plaintiff filed this bill against D.— » 
The Lord Chancellor (Thurlow) said, the plaintiff ought to have made 
B. and the assignees of D's estate parties, by which she might have 
gotten the mortgage deeds : he then should have decreed B. to have 
paid the annuity, and D. to stand as a security, for having broken the 
trust. Burt v. Dennety 2 B. C. G. 225. 

15a. If one of two part owners of a ship assigns his share to the 
other, the former is a necessary party to a bill by a creditor of both, 
against the representatives of the latter. Fiersan v. Robimoni 3 
Swan. 139. 

156. If a mortgagee in possession, assign over, and the mortgagor 
prefer his bill, suggesting that the debt is fully paid, and for account of 
surplus, he must make the mortgagees and all the assignees parties ; 
but if the bill be brought for an account, and to pay what is due, he 
need not make the mortgagee a party. Jinony 2 Free* 59. 

16c. If land is aliened pendente lite, though not prejudicial to plain- 
tiff, yet the alienee ought to be brought before the court. Daly t. 
KeUy, 4 Dow. 435. 



15c(. A man who has made an assignment of his property under 
insolvent act, cannot sue in his own name, unless all his creditora 
have been paid. GUI v. Flemings Ridg. P. C. 431 ; and see No. 1» 
underi Insolvent; Complaiiiaiily in chapter YIIL 
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16. The decreeing a specific performance is a matter of discretion, 
but it is not an arbitrary, capricious discretion ; it must be regulated 
upon grounds that will make it judicial. Per Lord Eldon, see 7 Yes* 
Jr. 33 ; St. Johny. Benedict^ 6 J. C. R. Ill ; S. P. Seymour v. 
Dekmcy^ lb. 222. 

Nor will equity interpose, if the party who is called upon to do the 
act is not lawfully competent to do it Sugden's Vendor, 155. 

17. An alien cannot file a bill for a specific performance of lands ; 
because a decree will not be granted to him for that purpose — inas- 
much as that an alien is incapable of holdiog the estate to his 
own use. Orr v. Hodgson^ 4 Wheat. 465 ; and see 3 Har. & 
McHen. 326. 

18. An agreement of a lunatic cannot of course be carried into a 
specific execution ; but the change of the condition of a person enter- 
ing into an agreement by becoming lunatic, does not alter the right of 
the parties ; which will be the saqio as before, provided they can come 
at the remedy. The act of God will not change the right of the parties* 
See Owen v. Davies^ I Yes. Senr. 82 ; Hall v. Warren^ 9 Ves, 
Jr. 605. 

By the Statutes of the State of New-York, the Court of Chancery has 
authority to decree and compel the specific performance of any bar- 
gain, contract or agreement, which may have been made by any luna- 
tic, idiot, person of unsound mind or person incapable of conducting 
his own affairs in consequence of habitual drunkenness, while any 
such person was capable to contract ; and to direct the committee of 
such person to do and execute all necessary conveyances and acts for 
that purpose. 2 R. S. 55, §22* 

19* An infimt cannot sostaia a suit for specific performance of a 
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contract, because the remedy is not mutual. But he is capable of pur- 
chasing 8ttb modo* Flight v. BoUand^ 4 Russ. 296 Sugden's Yen- 
dor, 421. 

The Court of Chancery of the State of New-York has power to de- 
cree and compel a specific performance, by any infant heir or other 
person, of any bargain, contract or agreement, made by any party who 
may die before the performance thereof, on petition of the executors 
or administrators of the estate of the deceased, or of ^y person or 
persons interested in such bargain, contract or agreement, and on 
hearing all parties concerned and being satisfied that the specific per- 
formance of the same ought to be decreed or compelled. 2 R. S. 
;i94. ^169. 

20. It may be doubted whether the administrators oif a vendee can 
assign a contract for the purchase of land, or compel a specific per- 
formance, without the consent of the heirs. In equity, the land con- 
tracted for descends to the latter as real estate, and they are entitled 
to call upon the administrators to discharge the contract out of the 
proceeds of the personal estate (if any there were) so as to enable 
the heirs to demand and receive a deed. Therefore, the heirs are 
proper parties (either as plaiutifi^s or defendants) to a bill filed for the 
specific performance of a contract for lauds. Champion v. Ajrown^ 6 
J. C, R. 398. 

21. An agreement by a feme covert for sale of her estate, cannot 
be enforced either at law or in equity, unless the estate be settled to 
her separate use, so as to enable her to dispose of it, as if she were 
sole ; nor will an agreement by her husband bind her. Sugdea's Ven- 
dor, 150 ; and note u, to the Amer. ed. 

22. It is a question whether there is any case, in which a man, 
knowing himself not to have any titl.?, has been allowed to enforce 
the contract, by procuring a title before the report. lb. 158, note. 

23. The nominal contractor of an estate, should be joined to the 
person for whom he buys, in a bill for a specific performance. Hall 
y. fVarreUj 9 Ves. Jr. 605. 

24. Where trustees under a will, having power to sell leasehold 
property which requires the sanction of tiie landlord to every assign- 
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meat, file a bill to compel the latter to give such consent on a saU 
made by the trustees : in such a case, the purchaser must be a party — 
for if the trustees under the Vill have an equity to compel a sanction, 
it would be difficult to make out that the purchaser has not the same 
equity. J\Iaule v. Duke of Beauforly 1 Russ. 349. 



vsNDOR, AND, v£NOEE : Defendant, 



25. "Wberean ancestor has agreed for the purchase of particular 
lands, but dies before it is quite completed, if the heir at law brings hia 
bill against the devisees, who claim the real estate of the ancestor 
by a will made before the purchase of those particular lands, the 
vendor of these lands, where he has a doubtful title, must be made a 
defendant to the suit ; but it will be otherwise if his title be clear* 
Grttn v. Smithy 1 Atk. 573. 

26. Upon a bill against purchasers with notice of a trust, to set 
aside a purchase, by trustees of trust property, for their own benefit : 
those purchasers only need be parties against whom notice is charged. 
JiUomey Gen. v. Dudley ^ Coop. Ca. 146. 

27. By the Statutes of the State of New- York, whenever any in- 
fant shall be seized or possessed of any lands, tenements or heredit- 
aments, by way of mortgage, or in trust only for others, the Court of 

' Chancery, on the petition of the guardian of such infant, or of any per- 
son in any way interested, may compel such infant to convey and 
assure such lands, tenements and hereditaments to any other person, 
in such manner as the said court may direct 2 R. S. 194 § 167. 
And see No. 19, ante. 

28. As to the specific performance of a contract mado with a party 
who has since become a lunatic, see No. 18, ante. 
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29. If tru^ttees, under a power of sale, make a legal contract for 
sale of the estate, the contract binds the estate ; and though, by the 
death of parties, the power should be extinguished, yet the contract 
must be executed by those who have got an interest by the extinguish- 
ment of the power. MoHlock Y. Bidler^ 10 Yea, Jr. 292; and see. 
Shannon v. BradHreeiy 1 Sch. & Lef* 62. 



3o. In bills filed for a specific performancci injunctions may be 
granted against the agents of the parties. But an injunction will not 
be granted against a person who is not a party to the suit ; and, in a 
late case, in which, upon a bill filed by a seller for a specific perform- 
ance and an injunction against the purchaser's proceeding at law to 
recover the deposit from the seller's attorney, to whom it was paid, 
the court refused the motion, with costs, because the attorney was not 
a party to the suit Sugden's Vendor, 165, and cases there cited. 



31. Where an estate is sold in lots to different persons, the vendor 
cannot include them in one bill, for each party's case is distinct, and 
must depend upon its own peculiar circumstances ; and there must 
be a distinct bill upon each contract In demurring to a bill against 
distinct purchasers, as multifarious, the defendants need not deny 
combination, although that was formerly deemed essential. lb. 170. 



82. If a purchaser, after selling his contract to a third person, files 
a bill for a specific performance, such second purchaser should be a 
party : for the ultimate decision in such a case would be, that the first 
purchaser have a specific performance against the seller and the se- 
cond purchaser, the latter to be considered as taking subject to the 
equity of the first purchaser and to have a conveyance of the estate at 
Ifae price which he had agreed to pay for it And the original pur- 
chaser should be made a party in a suit against the vendor, by the 
derivative purchaser, for a specific performance. 
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33. Where there are three or more mortgagees, being joint tenants, 
one cannot bring a bill to foreclose without making the others parties 
to the suit. Thus, in Lowe v. Morgan^ 1 Br. C. R. 368 : a share 
of Covent Garden Theatre having been mortgaged, the mortgagee 
assigned the mortgage to a trustee, in trust for three persons, who con- 
tributed equal proportions of the money. One of the three filed a bill 
to foreclose the equity of redemption. The cause was opened as a 
common bill of foreclosure, and the ordinary decree pronounced.; bul 
the register finding some difficulty in drawing up the decree, applied 
to the Yice Chancellor, who said it was a new case, in respect of their 
being joint tenants, and that it would be impossible for one to fore« 
close without malung the other two parties. The cause, therefore, 
stood over for that purpose. And see Palk v. Lord CKnlon^ 12 Yes. 
Jr. 48. But, in connection with the above example, it will be as well 
to look at the case of Montgomerie v. The Marquis of Baikf 8 Yes. 
Jr. 560 ; which is illustrated in chapter YI,No. 40. 

34. A person who is entitled to part only of a sum of money due 
on a mortgage, cannot file a bill for foreclosure of the same part of the 
mortgaged premises. There can be no foreclosure or redemptioUi 
unless the parties entitled to the whole of the mortgage money are 
before the court. Palmer v. The Earl of Carlisle, 1 S. & S. 423. 

85. The executor of a mortgagee is the proper person to file a bill 
of foreclosure ; but still the heir should be made a party. Owen y« 
WkiU, Freem. R. 126 ; Freake v. Honeky^ lb. 180 ; Scott v. McoU^ 
8 Ross. 476 ; and see No. 89, posh 



(«) When Um wader mtku we of th« Eaglith cum cit«d onder this title, he tboald 
iinenber tbej, in geDtral, eppi j to ttrict foreclosorei ; end whicli are eomaMml/ made 
eta of in tba BBoChcr ooaatry. Bj the mlet of our ooarti, falea are araally •nbititsfad fiit 
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35a. If a man mortgages all his estate to one person, he may, not- 
withstanding, slip it into ten puisne mortgages more* But if all such 
puisne mortgagees should have a right to redeem, on payment of propor- 
tionable contributions, the first mortgagee could never come at his due, 
until all those proportions were settled ; and an original mortgagee 
ought not to be entangled with questions arising among subsequent 
mortgagees, for he has a right to be redeemed entire and not by parcels. 
L<L Ch. said, such a redemption was never allowed. So, if two 
estates are mortgaged to B. and then one of them is again mortgaged 
to (3. and the other to D. and C. redeems B's whole mortgage, ho 
shall hold both estates, (though one only was comprised in his own 
mortgage) till he is reimbursed his own money, and what he has paid 
in discharge of B's mortgage ; and D. shall not be admitted to redeem, 
but upon those terms : for G. could not have redeemed B. but by en- 
tirety, and having so done, he stands in his place, and has the same 
right to be redeemed in the same manner. Tiiley v. Davis, 15 Yio. 
447, PL 19. ; S. 0. PI. 20 ; and see Cloike v. Mbot, 2 £q. Ca. Ab. 
606, PI. 41. 

356. Where, after a bill of foreclosure filed, the plaintiflf becomes 
insolvent, the costs of the assignee, afterwards nade a defendant, must 
be paid by the plaintiff, his insolvency having occasioned the additional 
party. He has no right to throw the costs on the mortgagor. Horaa 
v. WooUmghanf 1 Beatty's R. ]. 



«i 



mortgagor; and, mortgager: Defendant. 



36. It seems impossible that a second mortgagee should come into 
a Court of Chancery against the first mortgagee, without making the 
mortgagor or his heir a party. It is true that a distinctiofi has been 
taken as to proceeding in the absence of parties abroad, between their 
being active or passive parties ; but the principal difficulty is, whether 
you call the heir of the mortgagor a passive party* Fell v. JSroirn, 2 
Br. O. C. 277 ; S. P. Polk v. Lord Clinton, 12 Ves. Jr. 48 ; Far- 
M«r v. Curitti 2 Sim. 466. 

The natural decree isi that the second mortgagee shall redeem the 
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first mortgagee, and that the mortgagor-shall redeem hhn or stand fore- 
closed. Toulman y. SieeUj 3 Merv. C. 216, note a. 

The above case of Fell v. Browne^ ascertains the proper form 
of the decree {as against the prior mortgagee and the mortgagor ; 
and the case of Drew v. O^Haraj (referred to in IJ. & W. 662) ex- 
presslj states the same doctrine* The same is settled as to a joint- 
uress of even part of the mortgaged premises, and as to a devisee, or 
any other person having such a beneficial interest in the equity of re- 
demption as gives a right to redeem. A snbsequent mortgagee is 
only entitled to a redemption decree. This, at least, is the doctrine 
in the English Court of Chancery. M'Donaugh v. Shewhridge, 1 J. 
& W. 556. (But the practitioner in the state of New- York should 
take this dictum in connection with the doctrine laid down by Chan^ 
cellor Walworth in the case of The Western insurance Company v. 
J%€ Eagle Fire Insurance Company oj Jfew-Tork^ 1 Paige's C. it. 
284.) 

There doea not appear to be a case where the decree has not been 
so perfected ; it must, therefore, be necessary to have the real repre- 
sentative of the mortgagor before the court, though it is not necessary 
to have his personal representative. 

In Fell V. Browne, htpra^ from which we have principally taken the 
above doctrine, it appeared, that the heir was expected to be soon 
withid the jurisdiction of the court, (he being abroad when the argu- 
ment took place) and, therefore, the Lord Chancellor ordered the 
cause t6 stand over. And the counsel for the defendant said, ^' a case 
had occuTred that morning at the Rolls, where a man, after mortga- 
ging his estate died, having lefl all his property to his wife and children, 
who were eight in number ; the mortgagee filed a bill to foreclose, 
and one of the children being abroad, his honor refused to send it to 
an account. And see M^Donough v. Shewbridgey 1 J. & W. 555. In 
the case of Farmtr v* Curtis^ supra, the bill alleged that a diligent in- 
quiry had been made after the residence of the heir of the mortgagor, 
but complainants were unable to discover where he resided, or whether 
he was Irving ; and yet, the court ordered the cause to stand over 
for want of parties, and that the plamtiffs should pay the costs of the 
day. And see the next example. ^ 

37. And even though the second mortgage may be of onljr a part 

12 
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of the estates comprised in the first mortgage, yet the mortgagor or 
his heir must be a partj to a bill filed for redeeming the prior security. 
The rule is Universal, not to allow an account to be taken in the ab- 
sence of any person interested in it, who is forthcoming, and can bo 
made a party. As far as it is possible, the court endeavors to make 
a complete decree, that shall embrace the whole subject, and deter- 
mine upon the rights of all the parties interested in the estate* In the 
case to which we are now referring, Lord Chancellor Eldon laid it 
down as a rule clearly settled, that a subsequent morgagee must re- 
deem the entire mortgages of prior mortgagees ; that it is not conope- 
tent for him to do it in parcels ; that he mus^ redeem the former mort- 
gagees altogether, or not at all ; also, that he must pay ofi* the wbole 
sum, and put himself completely in their stead. And that the same 
law which gives him the right to call upon the prior mortgagees to con- 
vey an interest, with which he has no immediate connection, imposes 
upon him the duty, as well as gives him the right, to call upon the ow- 
ner of that estate to be a party. S. P. From. R. 6. 

And yet it would seem, if the opinion of the Tice Chancellor, in 
Rose V. Pag^i 2 Sim. 471, contains sound doctrine, that there is no 
absolute necessity for making a first mortgagee a party when an afler 
mortgagee is desirous of foreclosing. His honor gave his opinion in 
these words : ^' The bill, in this case, is filed by a second 
mortgagee, against the mortgagor and the third mortgagee, pray- 
ing for an account and payment of what is due to the platntifiT, or 
for a foreclosure. The defendants have demurred to it, |i>ec4use the 
first mortgagee was not made a party ; and the question is, viietber it 
is necessary that he should be a party. It was admitted, in iie argv- 
ment, that there is no authority upon the subject. Convenience re- 
quires that such a bill should be supported. All the subsequent in- 
cumbrancers have taken subject to the first mortgage; and there- 
fore they dealt on the footing that there were securijiiea on tbe equity 
of redemption. I have not been able to find any authority upon this 
subject, but from a manuscript note of the late Sir Samuel Romilly, it 
appears to have been his opinion, that, to a bill by incumbra^ncers upon 
an estate to have the estate sold, it was not necessary to make annui- 
tants, having prior charges, parties ; and, as far as my own experience 
goes, I remember having prepared such bills, and no objection was 
taken to them." The demurrer was overruled. And see P<dk v. CUn- 
4ony above ; 3 Swanst, 144, note. 
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38. Where an equity of redemption of a mortgage in fee, is con 
veyed to trustees, upon trust to aeUy and, after paying off the incura- 
bninces, to divide the surplus among persons specified in the deed, and 
which deed contains a proviso that the receipt of the trustees should 
be a dischaigt to the purchasers, in such a case, the trustee, alone, 
cannot defend a bill of foreclosure ; the ceahds que irust are necessary 
parties. CaherUy v. PAelp, 6 Mad. (228^ ; and see Jama v. BtoK, 

2 Sim. & S. 600. 

39. And where the executor of a mortgagee files a bill of foreclo- 
flore, it will be necessary to make the heir of the mortgagee a party, in 
order that the mortgagor may have the benefit of an order of the court 
for a re-conveyance, in case he should redeem. Scott v. JVtcoU, 3 Russ. 
476. And see No. S5, ante. 

40. In a case .where there was a principal mortgagor, and another 
mortgagor of an estate as a collateral security, it was determined at 
the Rolls, that a bill of foreclosure against the principal, only, could 
not be sustained, without making the other mortgagor a party ; be- 
cause the other mortgagor has a right to redeem and be present at the 
account^ to prevent the burthen ultimately falling on his own estate, or 
at least falling upon it to a larger amount than the first estate might be 
sufficieaf to satisfy. And the cause was ordered to stand over for 
want of pirties. - Stohea v. Clendon^ 3 Swanst. C. R. 151, note. 

4U By the English practice, in case of foreclosure, it is not ne- 
cessary to make the executor of a mortgagor a party ; because the 
bill being only to foreclose the equity of redemption, the complainant 
need only to make him a parfy who has the equity, namely, the heir : . 
neither is the plaintiff bound to intermeddle with the personal estate, 
or to ran iato ao account thereof, and if the heir would have the ben- 
efit of any payment made by the mortgagee, or his executor, he must 
prove it. Hinde's Ch. Pr. 9; Knight v. Knighty 3 P. Wms. 331, 
note a ; Qallan v. Haneockf 2 Atk. 335 ; Cumberland v. CoddringUm^ 

3 J. C. R. 252 ; Hwta v. Wadham, Rep. Temp. Hard. 199, 
(Ridge way.) 

The English cases principally apply to strict foreclosures. In the 
state of New-Tork, a sale is substituted. Western In$. Co. of Buf- 
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faloj V. Eagh Ins. Co. 1 Paige's C. R- 286. And some practitionere 
make the executors parties, and join the heir with them. But this is 
incorrect, for the heir is the only necessary party. 

42. In a suit in partition, and where the estate belonged to five 
heirs, and was incumbered by mortgages and judgments, and the 
mortgage and judgment creditors were made defendants. Chancellor 
Kent said, the plaintiffs were entitled to a partition as to the equity of 
redemption merely. The mortgage and judgment creditors had no 
concern with the partition, and their rights could not be affected by it. 
A sale of the entire legal and equitable estate could not be effected in 
this way. Wottm v, Copelandj 7 J. C. R. 140. 

Tenants in common, loss than a fee, eren in an interest of a leaso 
for years, may have partition of such minor interest, as between 
themselves. But the mortgagees and judgment creditors can not be 
compelled to join in the partition. No relief can be prayed against 
them'; and their rights can not be affected by the partition. A 
bill, as to them, was dismissed with costs* Baring v. JWuA, 1 T« & 
B. 551. 

In Swan v. Swan, 8 Price, 5 IS, it was decided that a mortgagee is 
n.ot a necessary party to a bill for part^ion. The rights of creditors 
having liens by judgment^ decree, mortgage, or otherwise, will not* 
according to the present statutes of the state of New-Tork, be alter- 
ed, affected or impaired upon a partition ; but when they are a lien up- 
on an undivided property, they are only to attach afler partition, to the 
share of the party indebted or liable. 2 R. S. 318, § 8, 9. 

One of the present rules of the Court of Chancery of the same 
state, (Rule 774) directs that in every bill or petition for the partition 
of lands, it shall be die duty of the complainant to state, in as con- 
cise a manner as 7)0ssible, the rights and interests of the respective 
parties in the premises, and the several liens and incumbrances there- 
on, so far as the same are known to him, and if unknown, they are to 
be stated upon information and belief. By a rule of the 23d of April, 
1830, (Rule 178) if a master decides that a sale is necessary, he is al- 
so to ascertain and report wheUier any creditor has a specific lien upon 
all or any undivided part of the premises. It will be seen, by the first 
mentioned rule, that, although the incumbrances are to be set forth. 
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jet it does not say the persons holding them shall be made parties.^^-' 
Andy although there are wholesome regulations in some of the other 
rules which centre in a common principle of checking defendants from 
causing unnecessary expense by unnecessary answers, (Rules 176, 
132.) yet the case of Larlnn v. Mann and otherty 2 Paige's C. R. 
37, would lead one to the conclusion that such incumbrances ought 
not to appear upon the bill as defendants. A master of the court, 
under the statutes and rules, takes conuzance of them, '* so that the 
rights of the incumbrancers who are not parties to the suit, may be 
provided for and protected.'' Lord Hardwicke has said, where a 
bill is brought for a partition, a conveyance must be decreed ; and, 
therefore, all parties necessary to make such conveyance must be 
made parties, and be brought before the court. Anon, 8 Swanst. C. 
&. 139, (note b.) 

43. A mortgagee, who has assigned the mortgage, with or without 
the mortgagor's joimng, need not be made a party in the suit to re- 
deem : for the assignee, as standing in his place, will be decreed to 
convey. Hill v. Adams, 2 Atk. G. R. 39 ; S. P. Chatnbera v. GoM- 
tttfi, 9 Yes. Jr. 269 ; Whiiney v. McKinney, 7 J. C. R. 147. 

44. If the assignee of a mortgage files a bill for foreclosure, the 
mortgagee need not be made a party, where he has parted with all his 
interest This principle is so ably illustrated by Chancellor Kent, 
in Whitney v. McKinneyj 7 ^; C. R. 144, that we are induced to 
give nearly the whole of his observations upon this point :^ ^ 

** I do not apprehend it to be necessary, in all cases of a bill to fore- 
close by the assignee of a mortgage, that the mortgagee should be 
made a party defendant. In Hobart v. Abbott^ 2 P. Wms. 642, and 
in Johnson v. Hart^ 3 John. Ca. 322, the mortgagee assigned his 
mortgage, not absolutely as in this^case, but by way of mortgage, and 
he bad, of ceurse, a right to redeem, as against his own assignee. 
The mortgagee was, therefore, held, in those cases, to be a neces- 
sary party. But where the assignment is absolute, and the mortgagee 
parts with all his interest in the mortgage, and there is nothing^special 
and peculiar in the ease, the assignee is under no necessity to make 
tke mortgagee a party to a bill to foreclose. 

" T^e general principle, as declared in Ftnion v. Hughes^ 7 Yes. 
ft. 287y is, that a person who has no interest in the suit, and is a mere 
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witness, against whom there conid be no relief, ought not to be a party. 
In fFUUami v. Sarrelly lb. 889, which was a bill by an assignee to 
foreclose, the mortgagee does not appear to have been a party, 
though there had been payments made to the mortgagee before the 
assignment. So, in the analagous case of a mortgage assigned, and 
a bill by the mortgagor to redeem, he need not bring the original mort- 
gagee before the court, for the assignee, as standing in his place, will 
be decreed to convey.*' [See No. 43, above.] *^ So also, in WkU- 
worth V. JDavy^ 1 Yes. & B. 545. it was held, that a bankrupt, who 
had assigned all his legal and equitable interest, was not a necessary 
party to a bill against his assignees. 

** But the present case has been supposed to disclose special cir- 
cumstances, rendering it proper that C, the mortgagee, should be 
made a party defendant ; and it becomes necessary to examine these 
circumstances, in order to ascertain their import and effect. 

<< The bill states, that C, the mortgagee, took possession of the 
mortgaged premises, or the principal part of them, and enjoyed the 
rents and profits until the assignment to the plaintiff, and which assign- 
ment purports to be a full and absolute assignment of all his ri^t and 
interest as a mortgagee. This fact does not requhre him to be a 
party. The defendant (the mortgagor) will have a right, no doubt, 
as against the plaintiff, to have an account of these rents and profits. 
But what interest has C, the mortgagee, in the taking of that ac* 
count, more than the mortgagor had in respect to the previous pay- 
ments in the case of WiUtams v. Sorrell f The taking the account 
is only to ascertain the credit due on the mortgage, and will only be 
material as between the parties to this suit ; and will not conclude 
C. one way or the other. Whatever the net value of those rents and 
profits may be, that value will go to the credit of the defendant on 
bis mortgage, and no relief can be granted on this bill as against C* 
in respect to the rents and profits, be ^they more or less. It will 
be a question merely between the parties to this suit, as to the ex- 
tent of the credit to which the defendant may be entitled upon the 
mortgage. 

<< This fact, therefore, does not require that the mortgagee should be 
made a party. 
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" It also appears by (be bill, that the mortgagee claimed, under a 
parol agreement, concurrent, in point of time, with a certain stipula- 
tion indorsed upon the mortgage, the absolute right and title to the land 
in law and equity, and that the defendant held the equity of redemption 
as a naked trustee for him. But, from the bill itself, I should con- 
clude that the defendant was entitled to the right of redemption, not- 
withstanding any such parol agreement ; and that the assingment of 
the bond and mortgage to the plaintiff, and the delivery of the pos- 
session under it, stopped the mortgagee from setting up any such parol 
agreement, in contradiction to his own assignment, giving to the 
plaintiff the right to deal with the mortgage as a valid and subsisting 
incumbrance. Assuming the equity of redemption still to reside in the 
defendant, the mortgagor, (and this is the conclusion arising upon the 
facts in the bill) the surplus moneys, if any, after satisfying the mort- 
gage, would go to the defendant, and not to C. the mortgagee. K we 
are to take the charges in the bill to be true, in judging upon the de- 
munrer, (6) G. has no interest in this suit, for it seeks only payment 
€xf the mortgage debt, or a foreclosure of the defendant's equity of 
redemption. The decree would only affect that equity, and would 
leave the rights and claims of the plaintiff and C. as between each 
other, unaffected, as being matter foreign to the suit" 

45. With regard to the making of judgment creditors parties to a 
suit of foreclosure. See Nos. 88, 91, in Chapter Yh 

46. On a bill against the heir oAhe mortgagee to redeem, the ex* 
ectttor or administrator must be a party. On an exception, taken at 
the hearing, in a case of this kind, the court would not proceed : for 
in all mortgages the money must go to the executor or administrator, 
and not to the heir* Treak v, Hearnji^ 1 Ch» Ca. 51 ; Muker v. 
Tatdm, 2 lb. 29. 



(6) •• The defendui dMmrrad to the bill : becaoie, by Um oertifieato of MtufTCtiOQ, the 
boad and mortgase wtra doclarad to h«vo been MUtfied oa the lit of MajTv 1822, which 
wu prarioot to the Mtigoiiieiit to the plahitiff: beceuw, the bood end nortsage weta 
fatly Mtiified bjr the asrcwnent of the Sd of November, 181 7, by which a waa to aco^t 
the pra&Mea in fell aatiafiiction and diKharge of the bond and nMMrtgage x becavM, C^ 
the mortgagee, ia a proper par^ in intereat, entitled and interaated to conteft the validity 
^ the aHJgnmtitt to the plaintill^ and to anawer wherefere he diachaigad the bond aod 
Boitgage ao the ISdi of Jaly, IttS, and oqgkt to ha?* been made a party.** 
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47. If a mortgagor brings a bill to redeem, ailer an accoimt i» de- 
creed, report made, and divers proceedings are bad in the cause, and 
the plaintiff is ordered to pay costs and deliver possession, and also 
afterwards the defendant (the mortgagee) dies : his executor may re- 
vive the suit, and have the benefit of the order for costs. This was 
decided in Stowell v. Cohy 2 Yern. G. R. 396. But see the particu- 
lars of the case, for they were, in some respects, special. 

48. If an under mortgagee, smaller in amount than the original 
mortgagee, files a bill to foreclose, he should make the latter a party. 
Thus, A. made a mortgage for a term of years for securing jS350 
with interest to B., who assigned the terra to C., redeemable by him- 
self on the payment of i^3D0 ; B. died ; C. brought a bill against A* 
to redeem, or be foreclosed ; and though but a derivative mortgagee, 
yet he did not make the representatives of B. the original mortgagee, 
parties. The court said, that here there was plainly a want of pro- 
per parties : B. had a right to redeem C. ; and to prevent another 
account, as to what was due upon the original mortgage, his repre- 
sentative sought to be before the court. Hobari v. MboU^ 2 P. 
Wms. 643. 

49. A mortgagor, where the equity of redemption has been sofd 
under an execution at law, has, by the statutes of the state of New- 
Tork, one year from the sale to redeem the land : and therefore he 
must be made a party to a bill of foreclosure filed within such year— 
for he has an existing right (of wt^h he cannot be divested within that 

. period save by a decree of foreclosure) to redeem the property from 
the effects of the sheriff'is sale and also to redeem the premises from 
the mortgage incumbrance. Laws of 1820. 167, §2 ; 2 R. S. 370,' 
§45. In a case of this kind, it was ordered, ^* that the cause stand 
** over, with liberty to the plaintiff to amend his bill by making the 
^< said mortgagor a party thereto, or otherwise as he shall be advised. *' 
HaUock y. SmUhj 4 J. C. R. 649. 

50* A receiver cannot be appointed by the court of chancery, un^ 
less the mortgagee appears upon the face of the pleadings. Price v. 
William$^ Coop. Ca. 31* 

51. If a mortgagee in possession assigns over and the mortgagor 
prefers his bill, upon the supposition that the debt is satisfied, and to 
have account of the overplus, there he must make the mortgagee and 
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all the assignees parties. But if his hill be only for an account and 
to pay what is in arrear to the assignee, there he need not make the 
mortgagee a party ; even though the mortgagor was not a party to the 
assignment — and if he was a party to the assignment, the presence of 
the original mortgagee, whose accounts were admitted by such as- 
signment, must be still less necessary. Freem* R. 69 ; and cases 
there by Hovenden. And see No, 44, ante, 

52. If, upon a bill for redemption, the defendant in his answer seta 
forth he was only a trustee for A., the plaintiff must amend his bill by 
making the cestui qu6 trust a party, Jlnonymous^ Bunb. 53. 

53. Although a person to whom a mortgage is made, is, in point of 
fact, only a trustee for another, yet he must be a party in a bill of fore- 
closure filed by his cestui que trust : for, upon the face of the mort- 
gage, it is his legal estate which is to be protected by the decree of 
foreclosure ; and he is a necessary party to an immediate re-convey- 
ance, if the defendant should redeem. Wood v. Williams^ 4 Mad. 
R. (186.) 

53a. If two estates happen to be mortgaged together, and on the 
death of the mortgagee, the equity of redemption of the one should 
devolve on A. and that of the other on B. : it will be necessary to 
make the latter a party in a bill brought by A. for redemption. Choi* 
numdiey v. Clinton^ 2 J. & W. 1. 

53fr. If creditors file a bill to set aside a purchase on the ground of 
fraud, it will be necessary to make mortgagees of the purchaser par- 
ties to the suit. Copis v. MiddtetoUf 2 Mad. R. (410.) 

53c. In case a second mortgagee should file a bill for the purpose 
of contesting the vahdity of the first mortgage, it will be necessaiy to 
make the mortgagor a party. 

53d. The personal representative of a mortgagor is a necessary [mriy 
to a bill for the execution of a trust for sale by way of mortgage. An 
account cannot be taken in his absence. He should be a party, to 
exonerate the real estate from the demand, unless the personalty be 
exhausted. If the person having the legal title, and being competent 
to sell, will have the assistance of the court, all who are interested 

13 
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in the result of the sale must be parties, that the whole of fheur 
claims may be arranged by the decree* Christophera v. Sparkej 2 J. 
& W. 229. 
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64. Whefe a bond creditor brings a bill against'an executor for aa 
account of assets, and for satisfaction, it is no objection, for want 
of parties, to say, " he has not brought other bond creditors, or cred** 
iters of a superior nature before the court," for any one bond creditor 
may bring his bill, as the court decrees only an account and directs 
the executor to pay in the course of administration ; afler this, the 
executor before the master may set forth (as he is conuzant of tho 
state and condition of his testator,) what debts are prior to the plain* 
ti£p8 which he is obliged to pay, as having a preference* JUrkm^ 
jfmoitfy 3 Atk. 572. . 

56. To a bill for relief against a bond, given in fraud of a mairiags 
contract, the father is not a necessary party, though misrepresentation 
may haye been made to him, and though if any settlement had been 
touched by payment of the bond in question, the father might as a 
trustee have had a right to relief. In the case referred to below 
the Lord C. Baron observed, that the present objection t aroso 
out of a right to support a suit, and the ground of relief in that suit. 
The right to support the suit must be in some person directly or indi* 
directly interested in the subject ; as in the case of a bond, the ob- 
ligor or his administrator might bring suit to get rid of the bond, and 
80 might his creditor, for the latter has an obvious interest, by a me- 
dium that is sufficient for the purpose ; but because there is such an 
interest belonging to the party as to entitle him to sue, it does not fol* 
low that an objection can be raised for want of him as a party to th9 
muL ScoU v. ScoU, 1 Coxe, C. C. 366. 
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56. It has been decided by Lord Chancellor King, in Collins t« 
Griffith^ 2 P. W. 313, and, as the report says, ^< with great clearness'' 
that where there are two obligors in a bond bound jointly and «eve« 
raUy, and one of them dies, a bill may be brought against the executor 
of the deceased obligor for a discovery of his personal estate, and for 
an account, and to be paid out of assets. The chancellor said, as the 
obligee might sue the bond seyerally at law, so might he also in equity ; 
if it were not so, there would be no difierence in equity between a joint 
bond, and one joint and several ; and if any of the obligors have paid all 
or part, the obligor who is sued, or his representative, must bring a bill 
to compel the other obligors to contribute towards payment of the debt ; 
the creditor lent his money upon terms to have a security upon which 
he might sue the obligors severally if he thought fit, and indeed if it 
were otherwise, that which was intended to strengthen the security 
would tend to hurt it extremely, for I might not be able to find them 
all out, &c. And see Nel. Chan. R* 105 ; also, Stanley v. Stocky 
Ho6. 383. 

But the decisions which are relied upon at the present day, run 
coonter to Lord Chancellor King's dictum. 

Lord Hardwicke said, the general rule of the court was, where a 
debt was joint and several, the plaintiff must bring each of the debt- 
ors before the court, because they are entitled to the assistance of 
each other in taking the account Madox v. Jackson^ 3 Atk. 406 ; 
and see 2 Vent. 348 ; also JSnon^ 2 Freem. R. 127. 

In relation to the above cases of Collins v. Griffiths^ and Madox 
V. Jaeksothf Vice Chancellor Leach has said, that even if the former 
could be considered as Jumishing the present rule of the courts it does 
not profess to decide that an obligee in a joint and several bond may not 
sue both obligors, but that he may, if he pleases, sue one only, as at 
law. The latter case, he said, was open to an observation of the 
same nature. Haijwoody. Ovey^ 6 Madd. (113.) 
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And Lord Chancellor Eldon lays it down, that the plaintiff, suing 
upon a joint and several bond, must bring forward all the obhgois, 
principals and sureties ; but the rule is dispensed with, where it ap- 
pears the sureties are insolvent ; or, have not paid any thing, and the 
demand is accordingly restrained, as a demand against the principal ; 
who has nothing to demand over. Cockbwn v. Thompson^ 16 Yes. 
Jr. 326. 

If the opinion of Lord G. King had not been given in such distinct 
terms it might have been a query whether (as to the facta of 
this case) the plaintiff had not proceeded to judgment at law against 
the deceased party : for an old case says, if judgment is obtained at 
law against one obligor, you may file a bill against his executor for a 
discovery of assets — on this principle, that the bond is drowned in the 
judgment. 2 Chan. 2 case 9, copied in note (3) to Jackson v. Raw- 
linSj 2 Yem. 195. At law, an obligor, and the executor of an obligor, 
cannot be joined; but if the plaintiff would sue them he must doit 
separately. l£ three bind themselves jointly and severally, two cannot 
be sued at law ; for joint and severally are all or one. 3 Bac. 672 ; 
Hard. 198 ; Saund. 291 ; Cro. Eliz. 449. In equity the rule is, 
where two or more are liable to a demand, you shall not proceed 
against one alone, but must bring all the persons liable before 
the court Jckckson v. Rawlins^ supra* It has been decided that 
where three factors are liable for a joint debt, and a man has a de- 
mand against them jointly, a bill against one of them for the whole 
duty is good ; and that there are divers precedents of it. To this 
case, a doubt is thus appended Bed q. if it be not only, where the 
other factors are beyond sea. Barker v. liyldj 1 Yern. 140 ) 2 £q. 
Ca. Abr. 165, pi. 3. 

In another case, where a bill was brought by a bond creditor, for 
an account of the assets of the testator and to be paid a bond debt in 
which one Cobb was a surety with the testator an objection was 
taken for want of parties, for that Cobb was not a party. Lord Chan- 
cellor Thurlow said, " if you sue on a joint and several bond, I have 
always understood it was necessary to bring all before the court to 
prevent circuity ; but if the bill states, and the defendant admits the 
co-obligor to be insolvent, the objection seems to me to be removed : 
but that is not so in this case ; therefore let the cause stand over, 
and amend. Augestein v. Clark, 2 Dick. 738 ; S. C. 3 S wanst. 147, n. 
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In a late caae, a bill was filed against the principal obligor, and also 
against the representatives of another obligor, who was a mere surety 
in a joint and separate bond. The principal obligor was insolvent, and 
so stated in the bill. The counsel for the principal obligor insisted, 
that as his client was insolvent he ought not to have been made a party 
to the suit, and was entitled to his costs ; but k was held, he might 
be made a party, and was not entitled to his costs. Haytoood v. Ooey, 
above. 

And in a much later case, -Vice Chancellor Leach, has distinctly 
niledy that co-obligors, being all principab, must be brought before 
the court upon a bill by the obligee. Bland v. fVinlerj 1 S. & 8. 247. 
^Nevertheless, the rule is dispensed with when the obligors are very 
numerous. Cranboume v. Crispe^ Rep. T. Finch, 105. 

57. It is said, in Ray v. Fenwick^ 3 ]3* C C. 25, that when a suit 
is brought against an obligor, by an assignee of the bond, (where the 
obligee is dead) it will be necessary to make the representative of the 
obligee a party. Thus, a bond had been given by the defendant to S« 
and by him assigned to plaintiff. S. was since dci|id, and nobody had 
administered to him. Counsel moved, on the part of the plaintiff, for 
a ne txtai against the defendant, on an affidavit that he was going 
abroad, and in order to give the plaintiff time to obtain administration 
to S. The Lord Chancellor refused to order the writ to issue, because 
the suit, without a representative of the original obligee in the bond, 
must be dismissed for want of parties. 

In Brace v. Harrington^ 2 Atk. 285, Lord Hardwicke observed, it 
was not necessary in every case of assignments, where all the equi- 
table interest is assigned over, to make a person who has the legal in- 
terest a party ; but if an obligee has assigned over a bond, and a pre- 
sumption of its being satisfied arises from the great length of time, 
(as in the case then under his Lordship's review) the cause must stand 
over to make the representative of the obligee a party ; because it is 
possible the obligee himself may have beenpaid^ and therefore necessary 
to have an answer as to that particular, either from him or his repre- 
sentatives. 

The rule in Ray v. Fenwickf appears to apply to judgments which 
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htfve been assigned ; and the reason is, because, being assignees, they 
have only an equitable title. Cathcart v. Lewis^ 1 Yes. Jr. 463. 

68. If the suit be by one surety against another, for contribution, 
supposing that A. another surety, is dead, insolvent : the executor of 
A. ought to be a party. Rep# Temp. Finch, 15. 

59. Where two ar6 jointly boand, and one dies, you must sue the 
survivor ; and cannot maintain an action against the executor or ad- 
Ininistrator of him who is dead : but if bound jointly and severally, it 
is otherwise* Toiters v. Moatf 2 Vem. 98. 
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60* To a bill by the endtffsenf against the acceptor of a bill of eX' 
change, which has been lost, it is not necessary to midce the drawer 
a party. 4 Price, 176* Davie$ v« Dodd. 

And it was decided it Maeariney v. GfraAom, 2 Sim. 2d5| 
which was an almost simile case, that prior endorsees need not be 
made parties to the suit. The counsel tirho took the objection of want 
of parties, contended, that each of the endorsees was liable, unless 
the bill was paid by the acceptor ; that the plaintiff might file a similar 
bill against each of ^these mdividuals: therefore, they were all inters 
ested in seeing that the bill of exchange was paid, and ought to be in- 
cluded in a bond of indemnity, which was offered against aU future 
demands in respect of it ; and that the bill, if it had not been lost, 
would, on its beiog paid, have been delivered to the acceptor, and each 
of the parties discharged from his liability : but when the bill remain- 
ed outstanding, the liability of each party remained. The Tice 
Chancellor did not see the force of the objection for want of parties^ 
The acceptor, he said, was primarily liable ; and he, by paying the bill, 
would discharge the other parties from all liability. 

61. A man cannot be sued here, on his acceptance of a bill of ex- 
change abroad, after he has been discharged by the laws of that coun* 
try. BwrrovDU v. Jemino, 2 Str. 733. 
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61a. The eadorsee of a promissory note in Yirginiaf may recover 
Hbe amoant from a remote eodoraer in the equity court there, altho,vgh 
not at law. Equity will decree the payment to be immediately nuule, 
hy the person ultimately responsible, to ttie person who is actually en- 
titled to receive the money. The remote endorsee has the same diQi* 
lence in equity against the remote endorser} that he would have at law 
against his immediate assigneOf The endorsee has a right to insist 
that the other endorsers should be made parties to the suit of a remet/s 
^Etndoraee. Riddle v^ Mland$viUey 5 Clinch, 822, 
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i62. If there be several lessees, and one brings a bill of complaini 
Aeuching an apportionment of rent or other moitter directly referring 
to the interests in the lease, ihe others must join, either as plaintiffs or 
defendants. Str. 95. 

There is a case, showing the above principle, which is somewhat sin- 
gular in its circumstances : A. and B. brought a bill to be relieved 
against the City of London, in regard that A. B. and C — the kUter 
of whom v<u menftoned in the bill as being deadj were joint lessees from 
the City, of water springs. The bill prayed to have allowances, by rea^ 
son of the lessees having been evicted as to some, and disturbed in 
the enjoyment of other of tbe springs. The bill was answered ; and, 
pending the suit, the City brought an action of debt against A. and B. 
for rentp supposing C. to be dead. A. and B. pleaded in abatement, 
ihat, C vas livings and oughi to be made a defendant to the action ; 
and the plea was confirmed by the affidavit of A* and B. as to the truth 
of it. When the suit in equity came on, the defendants insisted upon 
a want of proper parties, viz : that C. was living and not a party, and 
gave sufficient reason of his being an interested party. And the court 
said, ** This is a very trick to suppose C. dead by the bill, when the 
plaintiffs (perhaps) could' not get him to join, and yet to swear him 
living, upon the plea in abatement ; and it being discretionary in the 
court, either to dismiss the bill, or to give leave for an amendment on 
payment of the costs of the day, if in any case a bill ought to be die- 
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missed^ let it be in this ; but without prejudice to another bill." Staf- 
ford V. City of Londofij 1 P. Wms. 428. 



By the bye, the correctness of the latter part of these observations 
is doubtful. It is not only unusual to dismiss a bill for a mere want 
of parties, but a decree of Sir Joseph Jekyll's, in a cause to dismiss 
a bill on that ground, was reversed ; and one of the same nature, in 
the court of Exchequer, was reversed likewise in the House of Lords ; 
and it is remarkable the court did not refer to these cases. JlnonymaitSy 
2 Atk. G. R. 14. 



63. A tenant cannot, generally, be the party complainant to a bill of 
interpleader, as he would thereby be disputing his landlord's title. He 
cannot file such a bill against his landlord on notice of ejectment by a 
stranger under a title adverse to that of the landlord. The only cases 
in which a tenant can come into this court upon such interpleading 
bill, are, where the lessor has done some act himself to embarrass the 
tenant, or where the tenant is otherwise really embarrassed ; as in the 
case of a mortgage, or where two persons dispute which is the repre- 
sentative of the lessor, or where the property is the separate estate of 
a married woman and there are differences between her and her hus- 
band, and she claims the rent. Dungey v. Jlngove^ 2 Yes. Jr. 304 ; 
White V. Foljamht, 11 Yes. Jr. 344 ; Smith v. Targtty 2 Anst. 629 ; 
Johnson v. Jttkinsony 3 lb. 798 ; Metcalfy. Hervey, 1 Yes. Sen. 248. 

In fact, there may be a variety of cases, in which the tenant, fwl 
disputing the title of the landlord, but affirming that titUy the tenure^ 
and the contract by which the rent is payable, but where it is uncertain 
to whom it is paid, may file a bill of interpleader. Aldrich v. Thoia^ 
son, 2 B. C. 149; Cowtan v. Williams, 9 Yes. Jr. 107; Clark v. 
Byne, 13 lb. 386 ; E. /. C. v. Edwards, 18 ; lb. 376. 



Thus, the rule does not hold where the question arises upon the aet 
of the landlord subsequent to the lease. Cowtan v* Williams, stqnroj 
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64. If the tenani be made a $ok defendant in an ejectment suit, and 
the owner of the lands files a bill for an injunction to stay the pro- 
ceedings at law, the tenant ought to be a party with his landlord. If 
the latter were the defendant at law, as he might have been, it would 
not be necessary to make the tenant a party to the bill, notwithstanding 
his being a co-defendant at law. Lawky y. IfiUden^ 3 Swanst. C. 
R. 142, n. ; 2 R. S. N. T. 304. 

65. The lessee of a beneficial lease made to him by one tenant in 
coinroon, roust, in a suit in partition, be a party. This was decided by 
Justice Bttlier, in a case where one of the parties had made a lease of 
his undivided share in the estate for ninety-nine years, determinable on 
Urea. CamUh v. Gest^ 2 Cox's C. C. 27. 

66. An injunction has been granted to restrain a tenant in possession, 
though no party to the cause, from committing waste. Tenants upon 
a lunatic's estate have been restrained, upon petition, from cutting 
down timber, though no bill has been filed. Jlttamey Gen. v. D. of 
Jbuaater, 1 Dick. G. R. 68. 

The following case upon this point, is also stated to have been de- 
cided by Lord Camden, C : The plaintiff was lord of a manor, upon 
which the defendants chiimed the right of estovers ; and under that 
right, they cut down timber in one day to the value of iS400. The 
plaintiff filed his bill for an injunction to stay waste, and obtained one ; 
upon its being served, their attorney advised the defendants to desist 
from cutting down any more timber, but advised other tenants of the 
manor to cut down timber. Upon which. Lord Camden granted an 
injunction to stay waste, against persons not parties. McUier of Creagh^ 
1 Ba. & Be. 108, cited in Mogg v. Same, 2 Dick, C. R. 670. 

67. If a bill should be brought by a mortgagee or trustee of a lease^ 
hoU estate evicted for non payment of rent, against the landlord seek- 

14 
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ing redemption, the lessee must bo a party ; otherwise, a demnrrer 
will held. Jldamsv. St. Leger, 1 Ball & B. 181. 

68. If tenants, by an agreement among themselves, do any thing 
to embarrass the tenure, their landlord has a right to the assistance 
of equity. Saunders y. L. Anncsley^ 2 Sch. & L. 108. 

69. Where there have been various dealings between landlord an4 
lenant, so as to produce an account too complicated to be taken at 
law, and the landlord has brought ejectment for non payment of rent, 
the tenant may file a bill before judgment at law, for an account on the 
foot of those dealings, and to have the balance applied to the rent 
claimed to be due. O* Connor y* Spaigktj I Sch. &; L. 305. 

70. Although tenants are not bound by decrees on suits to which 
they are not parties, decrees are sometimes made expressly, without 
prejudice to their rights. Kennedy v. Do/y, 1 Sch. & L. 385. And, 
although not expressly mentioned, they will be protected : for equity 
does not permit a decree to work an injury to innocent persons, not 
parties to it. Shine v. Qough^ 1 B. & B. 436 ; Foley v. Gougk. lb. 
448. • 

■ 

71. Common covenants in husbandry are not the subject of equita- 
l>le jurisdiction. A demurrer was allowed to a bill filed by a landlord 
for a specific performance of covenants contained in a lease which 
had expired, to repair hedges and mansion house, and also for an ac- 
jcount of loppings and dung, cut or removed, by the tenant. The court 
lias no officer to see to the performance, and there is great strength in 
Ihis objection. How can a master judge of repairs in husbandly? — 
IVhat is a proper ditch or fence in one place may not be so in anot)i€/. 
Jtayner v. Stonej 2 Eden, 128. 
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1. An Administrator is the proper person to compel an account from 
an executor or trustee not proving the will but who is receiving the 
trust monej. Moore v. Moore^ 2 Yes. Sen. 596. 

2. It would be well for an administrator not to a file a bill in chan« 
ceiy, until be had taken out letters of administration : for it is said to 
be a good plea in abatement of a suit that the plaintiflT is not adminis- 
tntor.(a} But advantage mnst be taken of it bj strict pleading* 
Fdl V. LuJtiMgtj Barnard. R. 320 ; and see Humphreys v. Ingledon^ 
1 P. W. 752 ; Simons v. Milman^ 2 Sim. 241 ; Mitf. PL (by Jer* 
emjy) 230. 

A demurrer lies to a bill, inter' aliaj for a receiver, till letters of ad* 
ministration are granted ; provided no reason is shown upon the bill 
why they cannot be immediately taken out. But when a bill is brought 
by an administrator for discovery of the personal estate, it is no bar 
to the discovery that the administration is litigated. Jones v. Frosty 
3 Had. 1 ; fVrighi v. BuehSy 1 Yem. 106. 



(a) 8m Appendix, for the form 6f a demurret and of pleu for not MlUog forth and fof 
not batTiBg uken out le(ten of idmmiitraUook 
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It is setdedy as well in the English court of chancery as in cor owD| 
that letters of administration may he taken out at any time before the 
hearing, and the fact can be charged by way of supplement or amend- 
ment to the bill, prorided, as we have before said, no objection has 
been formally made to the want of it Goodrich v. PendUUmy 4 J. 
G. R< 549 ; and see DoolittU y. Letois^ 7 J. C. R. 45 ; Franldm v. 
Beamishy 1 Hogan's R. 72. But it is otherwise at law, because there 
the defendant may crave oyer of the letters of administration. Fell 
y. Lutwidge^ 2 Atk. 120. 

The courts appear to act with liberality upon this subject, even in 
cases where the defect is met by strict pleading and when the plea 
goes, in one sense, to the broad e^ty of the bilL 44th rule of N. 
T. Chancery. 

In Humphreya v. Some, 3 P. Wms. 346, after a demurrer had 
been allowed because an administrator of the personal estate in con- 
troversy was not a party, an order was granted to amend the bill in 
this particular ; and the amendment was so made by the plaintiff as to 
shew that letters of administration were taken out. To the amend- 
ed bill the defendant pleaded, that the taking out of administration was 
subsequent in time to theoriginal bill, and therefore it ought to be charg- 
ed by way of a supplemental nut an amended bill ; and the rather, fcnnas- 
much as every amendment is fixed to and becomes part of the original 
bill. Therefore, the bill was filed by an administratrix, a» «tfc4, and yet 
would appear to be filed before the administration taken out and conse- 
quently before the right to sue commenced. The Chancellor, Lord 
Talbot, with great clearness, and not without some warmth in respect 
of the delay, over-ruled the plea. He said, the letters of administra- 
tion, when granted, related to the time of tho death of the intestate, and 
the taking them out might be charged either by way of supplement or 
amendment, lb. p. 851. This doctrine has been noticed encoura- 
gingly by Chancellor Kent in Goodrich v. Pendhtonj ntprcu And 
see No. 8, as to executors commencing suits before probate. 

3. In order to enable an administrator pendente lite to lodge money 
in court, he should file a bill ; although the propriety of this step has 
been questioned. At any rate, he ahould do so in cases where he could 
be compelled to pay it in. Gallivan v. EvarUj 1 3all & B. 192. 
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As to an admkiistnitor durante minare cetaie ; see hereafter, under 
«< Administrator ; and, Executor : Defendant," Nos. 10, 11. 

4» The personal representative appointed by another state, cannot, 
as such, be a party to a suit in the state of New-York. Before the 
cooxt of chanceiy of the latter state can take notice of the representa- 
tiYB of a deceased person, in his representative capacity, he must be 
clothed with authority derived from the laws of our state. Marrell 
V. Dickey J I J. C. R. 163 ; Dooliitle y.LemSy 7 John. C. R. 46 ; 2 
R. S. N. Y. 75 i and see Logan v. Fairlie, 2 Sim. & S. 284. 

5. It has been said, that an administrator de bonis non is the full repre« 
sentatiye of the testator as to all effects not administered. Colt v. 
LetnteTj 9 Cow. 329. But it must be borne in mind, that some ad- 
ministralors do not appear to have so broad a power : << where there 
(< has been no general personal representative, a special representative 
'^ by an administrator Umiied to the subject of the suit has b^n requi- 
redf &c.'' And '^ tins seems to be so required, rather to satisfy the 
court tiiat there are no assets to satisfy the demand : for aldiough the 
limited administrator can coUect no assets by the authority under which 
he must act, yet as the person entitled to general administration must 
be cited (in the proper court) before such limited administration 
can be obtained, and as the limited administration would be determi« 
ned by a subsequent grant of general administration, it must be presu- 
med that tb^re are no such assets to be collected, or a general adminis- 
tration would beobtamed." Mitf. PL (by Jeremy,) 177. This eztract^ it 
should be remarked, applies more particularly to parties defendant; and 
it his, directly, a relation to the subject of getting in < and the merging of 
old mortgage' and other terms for years kept outstanding to protect the 
iahmtance of estates according to the English mode of conveyancing* 

5a* An administrator or executor is, of course, the only proper per- 
son to file a bill for discovery of the personal estate* Rumney y. 
Meadj Finch, 303. 

5&. An executor cannot bring a bill of interpleader until after he 
has taken out probate of the will ; for until then, he has not made him- 
self a debtor. Mitchell v. 5mar/„3 Atk. 607. 

5e. An assignee of an executor or of the admimstrator of an exe- 
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eutor, cannot be called to an account by the legatee, where there is no 
fraud or collusion, even though the assets could be traced and Identi- 
fied. It would be most inconvenient, if not unjust, to pursue assets 
in this way, through successive hands, or a sequel of transfers. There 
must be collusion to make the assignee of an executor, and, more es- 
pecially, the assignee of an administrator of the executor, liable to the 
legatees of the testator. This is the principle to be found in the 
bool^s. Rayner v. Pearedll, 3 J. C. R. 583, and cases there cited^ 
Mitchell V. Smarty 3 Atk. 607< 

6. The reported cases are much oppoi^d to each other, upon the 
subject of joining all the executors m a suit 

It has been said, that an executor who has never administered need 
not be made a party. Went off. Executor, 95 ; see 1 Salk. 307 } 
9 Co. 37. 

But then dgain, it has been strongly laid down in the older books of 
liuthority relating to the Englbh court of chancery, that- all the execu- 
tors of a testator must be parties to the suit, even although some of 
them may have released and renounced ; Cary, 20 ; Wyatt's P. B. 
808 ; Offey v. Jenny^ 3 C. R. 92 ; Smiihby v. HintoUy 1 Yem. C* 
R. 31 ; dshurst v. Eyre^ 2 Atk. 51 ; but see S* C. 3 lb. 341. And 
that even though an executor is insolvent or an infant, yet, he must be 
a party in a bill for discovery of assets. Jhhurst v. Eyre^ above ; 
Nelson, 42. 

In the case of Thompson v. Graham^ I Paige's C. Ri 384, the de^ 
fendant, without consideration, had procured a release from an exe- 
cutor, who had renounced the execution of the will and was insolvents 
The remaining executor had proved it There was an objection f^*: 
S., the renouncing executor, should have been made a party com- 
plainant. Chancellor Walworth said, << neither is the objection that 
S. should have been made a party complainant instead of a defendant, 
well taken. He is insolvent and refuses to execute the trust of an ex- 
ecutor, and the complainant had no right to commence a suit in his 
name without his consent. The only remedy in such a case, if httM 
a neeeuary pariy^ is to make him a diefendant Uis refusal to prove 
the will and act as executor is substantially a refusal to join as conn- 
plainant in the suit" 
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In Arnold y. BlencowBn 1 Cox's Cb. C. 426, it is said, that the re* 
flouncing of B., C. and D. (as executors) in the lifetime of A. (the 
oaly acting executor) was a mere nullity: for they might, notwithstand- 
ing their renouncing, come in at any time and prove ; and that the 
testator would not be misrepresented until the surviving executor re- 
nounced afler the death of his companions. This was so held in HouBt 
T. Lord Peircj Salk. 311 ; and in Bex v. Simpson, Burr. 1463 ; and 
aee, Doyh v. Blaicy 2 Sch. & Lef. 231. 

The Revised Statutes of the state of New-Tork, relating to Ae 
granting of letters testamentary and of administration (2 vol. 71,) de- 
clare the executors who do not prove the will and who are not named 
as such in the letters testamentary or of administration to be supersed- 
ed thereby, until they shall appear and qualify ; and they are prohibit- 
ed iix>m disposing of any part of the estate. But, as it is explained 
by CbanceUor Walworth in Ogden v. Smith, 2 Paige's C. R. 195 ; 
these provisions do not repeal the nec^essity of xequiring all execu- 
tors to join in powers rdating to the conveyance of real estate. 

And in a late case in England, a creditor had filed a supplemental 
bill for the purpose of prosecuting the original-creditors-suit, and then 
died, leaving a will and appointing three executors. One of them 
alone proved the will ; power being reserved to the others to prove it, 
when they should apply. A bill of revivor was filed by this one ex- 
ecutor only. The defendant (among other things) demurred for 
.want of parties. The Vice-Chancellor (Leach) decided, that where 
one executor has alone proved, he may sue in equity, as well as at 
law, without naming the others as parties. Davies v. Williams, 1 
Sim* 5. 

In PUi V. Bretosier, Dick. 37, there was a bill for an account of the 
ie^tator's estate. It was objected, that one of the executors was not 
a party : he was ordered to be introduced into the decree then made, 
as a party, and ordered to account before the master, without putting 
off the cause to add parties. 

Jt is said, by Bohun, '< one executor alone, without the rest, may 
.b« sued here ; but he shall be charged for no more than he hfitb." 
.Cur. Cam 481. 
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7. In a case where the executor in trust was outlawedy'and a wit- 
ness proved he had inquired after but could not find him, it was thought 
to be a full answer to the objection that such executor was not made 
a party« Heath v. Percivalf 1 P. Wms. 684. 

8* It has been made a question by an annotator (See Humphrey^M 
r. Ingleton^ 1 P. Wms. 763, n.*) whether there is any difference be- 
tween an administration and an executorship in relation to the com* 
mencing of a suit in chancery before qualification. We see no reason 
why the practice which wo have mentioned, in relation to a suit 
brought by an administrator prior to the taking out of letters of ad- 
ministration, should not apply to an executor before probate. He mag 
.(but had better not) file a bill in a court of chancery before the will is 
proved ; and he is a sufficient party if he afterwards and befotB the 
^ hearing takes out the probate. Humphreys v. Samey supra ; Osgood 
V. FrankUny 2 John. 0. R« ; Dtdteich CoUege v. Johnson^ 2 Vem. 49. 
But, he runs the risk, in thus^ filing his bill, of having a formal plead- 
ing set up as to the point of probate ; and he should not, in his bill, 
allege that he has taken out probate. See No. 2, ante ; also, Aton- 
phreigs v. Ingledon^ before and hereafier* 

It will be well to give an outline of the case of Simo/ws v. Jlftiffum, 
2 Sim. 241, where the distinction is taken. Here, letters of adminis- 
tration of the efiects of a person deceased had been granted to the de- 
fendant, under the impression, that the deceased had died intestate ; 
whereas, in fact, he had died testate, and had appointed the plaintiff 
his executor. The object of the bill was to recover part of the 
assets of the testator, which were in the possession of the defendant, 
the administmlor ; and the bill alledged that probate of the will had 
been granted to the plaintiff, which was not the case. The defendant 
pleaded this fact. A reference was made to the cases Humphreffs v. 
Ingledon^ and Humphreys v. Humphreys, The court said, when a 
cause comes on to be heard, it must appear that the incipient character 
of executor which the plaintiff has under the will, has been perfected 
by proving the will. Here an executor files a bill alleging himself 1o 
have obtained probate ; but it appears that he has not obtained probats 
at the time Ufhen the cause comes on to be heard ; for, for the purpose 
of the plea, I consider it to be the same thing as if the cause was now 
being heard upon bill and answer. The case rests upon the fact that the 
plaintiff has obtained probate in opposition to the administration previ- 
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it J gnnted* Hie case cited by the plainliflPi couiieel ( JJtfiiipftr<jf« 
V* Same) is one in which the party had not obtained probate original- 
\j ; but, before the cauee was argued he obtained iL The facts alledged 
and admitted in this*case| is that probate has not been obtained^ 
The plea was allowed* 

la a case referred to just above, HumjJireys v. Ingkdon, the defenr 
dank demurred, in regard tps plaintiff had not ehoum by hii biU^ that 
he bad in any court prove|t his testator's wilL Lord Chancellor: 
** The plaintiff is very stiff, after having been told of this slip by the 
demurrer, not to amend hid bill, and if he does not prove the will be* 
fore be is allowed to proceed here, probably he never will ; now as 
the courts of law never take notice of a will, so as to allow the exec* 
utor to sue upon it for any personal estate, until he has first proved it, 
so it is very reasonable to observe the same rule in equity ; indeed, in 
every other respect, saving only as to the liberty of suing, the execu* 
tor is eompletely so, before probate ; for instance, be may assign or 
release, but ought not to be allowed to sue." The court asked the 
register how the course was as to this point ? who answered, that the 
plaintiff ought to alleige hy the bill that he had duly proved the will ; 
but though he did not mention in what court, it would be enough; 
whereupon, the demurrer was allowed. And see note to this case ^ 
also, Com&er'f case, I P^ Wms. 766, and Co. lixL 292, b. 

9» One executor nay sue another, if he hath gotten the estate into 
kis hands. And where one executor gets the estate and dies, the 
other can sue his executor. Totb. 74; Cur. Can* 481 ; and see 
Z^enmng v. Smib, 3 J. C. It 409 ; Cotltm v^ Cauaton, Cary, 112^ 
lb. 12a. 

10. Aa executor dura$iUe minore atate nwst be brought before the 
court, aAer the young executor has attained the period ibr his actings 
provided the former has intermeddled and not fully accounted to the 
latter. Thus, a father, by his will, appointed an executor durante mu 
more ateUe^ and that she should be the executrix when she came of age* 
The daughter, turned of 21 years, was brought alone before the court, 
although it appeared that the executor durante minore odate had col- 
lected in the greatest part of the personal estate. The Chancellor 
ordered the cause to stand over until such executor was made a party ; 
but, be said, if the daughter had received all the lestatoir's personal 

15 
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estate from the hands of the executor, upon an account between them^ 
the objection which had been made for want of parties would have 
been overruled. 

In an anonymous case, A. was executor temporary ; and after, B. 
to be executor. A. proved the will : his executorship ceased. The 
Lord Keeper was of opinion B. might sue without other probate of 
the wfll by him. And the cause proceeded accordingly to a decree of 
an account 1 Ch. Ca. 265 ; Gary, SI ; and see No. 25, posU 

11. There is a nice case, {Hampdtn v. Brewerj 1 Ch. Ca. 77,) as 
to practice, where one executor was conditional, and the executorship, 
as to such one, expired in the middle of proceedings instituted in equity 
by the two executors : R. D. made the plaintiff and his widow execu- 
tors, under this condition, that if the widow married, her executorship 
to cease, and the plaintiff to be sole executor. The plaintiff and the 
widow exhibited a bill, to which the defendant answered, and several 
orders were made, one by consent to refer matters finally to be deter- 
mined. Then the widow married, and it became a question in this 
case, whether thepkUtUiff might proceed tqton that biU (wherein there 
was no mention that the widow's executorship was conditional, but the 
bill was by both, as executors general,) or whether he mu$t bring a biU 
of revivor ? And upon a reference of that point to Chief Justice 
Bridgman, (6) he was of opinion he must bring a bill of revivor ; 
though Sergeant Fountain, upon producing the will under seal, where- 
by it appeared the widow's executorship was conditional, did insist 
that there was no need of revivor. A bill of revivor was brou^t, 
which was to revive all the former proceedings, and particularly the or- 



(6) The decisions of Sir 0. Bridgman, genenllj, are to be taken with aome canticn, aa 
be was very far from a good ecmitj jadge. Bnmett sajs of him, (▼. 1, p. SSS,) ** Hia 
study and practice laj so entirely in the common law* that he oe?er seemed to apprehend 
what equity was ; nor had he a head made for soch a court." And Boger North, speak- 
ing of this Chief Justice, states, ** The remoTing him to the Chancery, did not at all con- 
tribute to encrease his fame, bat rather the contrary ; for be was timorous to an impo- 
tence* and that not mended by his great age. He laboored rtrj ranch to please cYcty 
body, and that is a temper of ill consequence in a judge. It was obsenred of him, that, 
if a case admitted of divers doubts, which the lawyers call points, he would oeTer give 
all on one side, but either part/ should have somewhat to go away with." P. 88 of Iiord 
Keeper Guilford's life. 
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der by consent The defendant demurred to the billi for that it sought 
to revive that order, whereas the feme was a party to it ; and she be- 
ing married since her executorship, consequently her consent was de- 
termined. And upon debate, the demurrer was allowed. 

12. It is iihportant to ascertain how the executors or administrators 
of a complainant shall appear as parties to a suit commenced by their 
testator or intestate. The general practice has been by bill of revi- 
vor ; and this applies as well to parties complainant as to defendants. 
Mitf. PL 76, '7, '8, and cases there cited. The statutes of the state 
of New-Tork have made some valuable alterations : applying them 
to both sides. 2 R. S. 184, 185. 

When the cause of action survives, the suit is not to abate by the 
death of one or more of the complainants or defendants ; but upon 
satisfactory suggestion of such death, the suit is to proceed in favor of 
or against the surviving parties. § 107. 

When the cause of action does not survive, the suit is to abate only 
as to the party dying ; and the surviving party may proceed without 
reviving the suit. § 105. 

No bin of revivor is necessary to revive a suit against the represen- 
tatives of a deceased defendant ; but the court may, by order, direct 
the same to stand revived, upon the petition of the complainant. And 
the mode of proceeding in such a case, is explained by these statutes. 
§ 109, 110, 111, 112, 113, 114. 

When a complainant dies, and the cause of action does not survive, 
his representatives may, on affidavit of such death, and on motion in 
open court, be made complainants, and be permitted, if necessary, to 
amend the bill. § 115. 

The defendant shall be compelled to answer such amended bill, and 
the cause is to proceed to issue and a hearing, as in ordinary cases* 
§ 116. 

Provisions are then made for the progress of the suits, where the 
complainant's representatives neglect or refuse to proceed : as well 
as for cases where there are no such representatives. § 1 17, 1 18, 1 19. 
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Wb^re a defendaat dies, and the cauae of action does not aarTtfe, 
and the complainaDt neglects or refuses to procure an order for the re- 
tlval of the suit, the court may order it to stand revived, upon the pe- 
tition of the surviving defendant, against the representatives of the 
deceased party. In such case, the surviving defendant may proceed 
against such representatives, in the same mannner as a complainant 
to compel appearance, abide the answer of the deceased party, or an- 
swer, if an answer be required, or to have the bill or petition taken fro 
eanfu&o. §120, 121. (c) 

18. Within the state of New-Tork, the executor of an executor 
cannot, as such, file a bill or be a party defendant On the death of a 
sole or surviving executor, letters of administration with the will an- 
nexed, of the assets of the first testator left unadministered are to is- 
sue. 2. R. S. 71, § 17, 21 ; lb. 448, § 11 ; No. 21,|»os/. 

14« By an English statute, where probate has been granted, and 
the executor has subsequently departed out of the realm, a special ad- 
ttiinistration may, after twelve months from the decease of the testator, 
be obtained to defend a suit, or to carry a decree into execution. 38 
Geo. 3, C. 87 ; 7 Yes. Jr. 460, {Rainsford v. TaynUm.) 

The statutes of the state of New-Tork have made provision for the 
Suspending of letters testamentary, and the granting of administration 
with the wdl annexed, in cases where the executor has removed or is 
about to remove from the state. 2 R. S. 72, § 18, 19, 20, 21^ 22. 

15. At common law, if an infant, as sole executor, be sued, or if an in- 
fant and one of full age are executors, and an action is brought against 
them : in both cases, he that is under age must appear by guardian* 

Quertfj whether the same principle may not be generally applied to 
suits in equity? 1 Roll. Abr. 287; 3 Bulst 180; Cro. Jac 420; 1 
Roll. Rep. 380 ; Styl. 318 ; 3 Mod. 236 ; 2 Str. 784. 



(e) Tbe itatotes do not ■ppear to have anj ezprets proriiioo in a caie wbare a bin- 
band, not interptted in a sait, marries a woman who i« the complainant. Tbe praclioe in 
tbe Engliah coorts, in such catet, if by a bill of rarivor, ibewing^ tbn new party Co bn tbe 
•bntband of tiie feme plaintiff Lobe*! A naU of Pleadlnga, 195 ; and ma a anil atair^d aa* 
IH a bmbnod ilioald appear i 7 Vaa. Jr. SS7. BrwnmOl v. JPPktnm* 
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Bj the statutes of the state of New-Tork, no infant can act as an 
inistrator. 2 R. S. 76, § 82. 



1 6. Although a party complainant, filing a bill as ^ecutor or admin - 
istrator, may be an outlaw, yet it cannot be pleaded against him ; for 
he sues in tmter droit. KUUgrtxv v* Sam/t^ 1 Yem« 184. 

17. The administrator of a deceased partner can file a bill and ob* 
tain an injunction against a surviving partner who is wrongfully ex- 
pending the joint stock* In the case of Hariz v. Schroder j 8 Yes. 
Jr. 317 ; the appointment of a recetrer was refused. 

18. An executor, (his testator dying after publication,) is not permit- 
ted to exhibit a new bill upon that matter, whereby to make further 
proofs : but, according to the general practice, he must proceed by re- 
▼ivor, and continue upon examinations so published in his testator's 
lifetime. In the state of New- York, it is done by affidavit and motion 
to amend. See No. 12, anU. 1 Harr. Pr. 303. 
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19« If a co-administrator has participated or acted in the matter in 
issue, be, as well as his brother-administrator, must be a party. And 
the danger of not putting in the names of all as administrators, is ap- 
parent from the case we are now referring to : A bill was filed against 
%n administrator, charging fraud ; and the defendant, in his plea, alleg- 
ed that all the acts done in relation to the estate of the intestate, were 
done by him and Y. jointly, as co-administrators. To this, there was 
no replication ; hMj thatY. the co-administrator, ought to have been 
made a party. Bregawy v. Clatr, 4 J. C. R. 116* And see No. 50, 
potf. 

20. When there has been a general personal representative, a spe- 
cial representative, by an administratioa limited to the subject of the 
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suit, has been required. This seems to be necessary in order to satisfy 
the court that there are no assets to satisfy the demand. Mitf* PL 
(by Jeremy) 177. And see, No. 38, poiU 

21. It was at one time a doubt, how far an administration granted 
to two persons, survived on the death of one of them ; and the court 
'' would hear civilians." The ecclesiastical court in England, (which 
has conuzance of all testamentary matters,) still holds it necessaiy in 
the case of two administrators, to come back to them on the death of 
one for a probate. Hudfon y. Same, Ga. Temp. Tal. 127. 

But the Court of Chancery has explicitly laid it down, that, as to 
all proceedings in its own court, the administration survives. Jldanu 
V. Bucldandf 2 Yern. 514 ; Hudson v. Hudson, 1 Atk. 462. And 
this doctrine is in accordance with the provisions of the Revised Sta- 
tutes of the state of New-Tork. 2 vol. 78, § 44. 

22. If the representation is contesting in a Surrogate's office, you 
may bring a bill for discovery of assets against an heir, without making 
the administrator a party ; but the fact of such contesting should be 
suggested in the bill : for, a plea that the representatives of the per- 
sonal estate were not before the court, has been allowed — although 
suspected to be for delay only. Ptunket v. Fenson^ 2 Atk. 51. 

23. A creditor who files his bill for satisfaction of his demand out 
of the personal estate of an intestate, need not make any body but 
the personal representative a party. Griffith ▼. Bateman, Finch, 334 ; 
FlaveU v. Bail, lb. 330 ; Brown v. DowikwaiUy 1 Mad. R. (446 ;) 
JVissr ▼. Blachly, 1 J. C. R. 437 ; Broton v. Rickdts, 3 lb. 653 ; 
Court V. Jeffery, 1 S. & S. 106. 

At the same time, in this court, if there are any persons who have 
possessed the estate, or any debtors of the deceased, and any collu- 
sion occurs between them and the representatives, they may here, 
though not at law, follow the assets and make them parties, and de- 
mand an account against them ; but that is not to be done, unless there 
is some proof of collusion. JVewIand v. Champion, 1 Yes. Sen. 105 ; 
Burroughs ▼. EUon, 11 Yes. Jr. 29; JiUy. Gm. ▼. Humphreys^ 
Mos. 126 ; and see No. 35, post. 



1 
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24. There is an old case, {Clekmd v* C/elotid, Free, in €h. 64,) 
'wbere a party defendant, who was the widow of the deceased, and had 
intermarried with an intestate's effects, was not allowed an objection 
taken by her, as to the not having administered. The objection made 
was, for want of parties, for that the administrator of the deceased 
husband was not made a party : but the wife being called administra- 
trix in the bill, and having, by her answer, confessed she had possessed 
the personal estate and disposed of it, ( and being the person by law 
entitled to administration,) although she denied, by her answer, that 
she had taken out administration, the court overruled the objection. 

In Conway v. Straudej Freem. 188, a creditor of a deceased per- 
son preferred a bill for a discovery of the estate, which he supposed 
was in the defendant's hands. The latter demurred, because there 
vras no executor or administrator of the deceased, plaintiff or defend- 
ant ; and it was held to be a good demurrer : because if no person 
would administer, the plaintiff, as a creditor, might — and it was neces- 
sary that the executor or administrator should be a party, because it 
might show how the plaintiff's demand was discharged. 

24a. Even though an administrator is insolvent, yet he is a neces- 
sary party to a bill for discovery of assets. Jhhurtt v. JB^fre, 2 
Atk.51. 

25. It was the opinion of some, that an administrator dciron^ mt- 
■ore cUaUf could not sue or be sued, because he was rather a bailiff to 
the infant than an administraior : but this, say the old books, is a fancy. 
Infant's lawyer, 222 ; Grodb. 30, 104 ; Owen, 35 -Yet in general, 
it would be wrong to make an administrator duranie nUnore cUaie a 
party after his administration has ceased ; such administrator cannot 
sue, nor can he ordinarily be called to an account, but by the exec- 
utor, and is not usually answerable to any other person for whatever 
he may do during his administration. And if he were brought before 
the court without the executor, he might demur. Foiherby v. Pate^ 
S Atk. 604. 

But in a bill brought by the widow of a testator for money charged 
on the real and personal estftte, there was an executor durante minore 
9kUe who had collected in the greatest part of the personal estate. 
The daughter of the testator was to be tho executrix at twenty-one ; 



L 
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and whieh age she had attained when the bill was filed: It waa de* 
termined bj the court that the executor durmUe minare aUUe woidd 
have to be a party ; and for that reason^ the cause stood over. If the 
dau£^ter had received all the testator's personal estate firom die hands 
of the executor minare eUaief upon an account between theoiy the 
objection which was taken for want of parties would have been over* 
ruled. GlasBY. Oxenkam^ 2 Atk. 121. And see No. 10, imie. And 
in an old work it is said, that infant's coming of age does not ahat^ 
the bill brought by administrator durante mjnore. Cary, 22. 

26. The personal representative brought before the court must be 
a representative constituted within the jurisdiction of the court; aad 
although there may be personal assets in another country or state, 
and a personal representative constituted there, yet he may not be 
amenable to the process of the court, and those assets must be sub- 
ject to administration according to the laws of that country or state, (d) 
Mitf. PI. 177 ; seo cases there cited ; and also, Lowe v. FaMie, 2 
Mad. C. R. (101.) And see No. 4, on/e. 

27. As to executors and administrators moving in suits instituted 
against their testator or intestate, see No. 12, onl^. 

28. As to the joining of all executors as parties, see before, '< j9d» 
mimBirator ; and. Executor : eomplainani,^ No. 6. And see Cary, 20. 

29. If a sufficient reason is stated on the face of the bill for nol 
bringing an executor before the court, as if he be a resident out of the 
jurisdiction of the court, or, if the representation is charged to be in 
litigation, or, the plaintiff does not know who he is, the objection es 
to his not being a party will be futile. Cowelad v. Cefy, Free, in Ch« 
83 ; Pbmkei v. Peiifoii, 2 Atk. 51 ; lb. 510 ; Bawyer v. Ca^^^rt^ I 
Yem. 95 ; HeiUh v. Fercival^ 1 P. Wms. 684 ; 1 Stra. 408. 

30. It has been said, that after judgment against an executor aad 
a return of '' no effects" to the execution against the personalty of 



{i) And Uitrt may, perlwpt, bt aiiotlMr rttMo Ibf this pncUoe in Ensluid: a 
duly Attecbet upon probates of willt aod lattars of admmiitratioQ ; fo dMkiog would 
loM tba benefit of the tax if a personal repreicDtstire were not made irithin the kiosdoBc 
8ee2Sin.ftS, t$4,X«S^T. Fairlii. 
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file te8fat<M-, a bill for discovery of assets should make the securities 
of the executors and all other parties (however remote) against whom 
a decree can be rendered, defendants. Clark v. Webby 2 Hen. & 
Mnmf. R. 8. But I presume it would not be the practice, in ordi- 
nary cases, and thatit could only apply to Inatters wherein there has 
been malpxactiee. See, Barnard, S2 ; Long v. Majestre, 1 J. C. 
R. 303. 

30a. As to the executor of an executor, see. No 13, ante. 

31. In a suit for contribution against the legatees or distributees, 
die executor or administrator, or, if dead, the person succeeding him 
in office, ought to be a party : unless the account of the executorship 
or administration has been made up and the estate delivered over to 
the legal claimants. Hooper v. Sa/oage, 1 Mumf. H, 119. 

32. It has been decided in KeniiicJcy that if a bill be filed upon the 
bond of the ancestor, for conveyance of land, or damages, the exec- 
utors as well as the hefr must be parties. Cox^a heirs v. Sirodcy 2 
Bibb's R. 276 ; and see Cur. Can. 483, 4. 

33. As outlawry is still retained with us in some cases, it may be 
as well to add here, that where an executor in trust was outlawed, and 
a witness proved he had enquired ailer and could not find him^ it was 
held not to be necessaty to make him a party. Tet it would be poli- 
tic in die draughtsmanHo suggest this fact in the bill. Heathy. Per" 
ehalf 1 P. Wms. R. 684 ; and see No. 29, ante. 



34. It has been decided, in South Carolina, that if d man marries 
an executrix, he would haye to be a party in a bill relating to the exe- 
cutorship, for he thereby becomes a trustee with her. Lindsay v. 
AJfmrs, ofBame^ I Desau. R. 153 ; and see Elton v. Waiti, 2 Ch. C. 
17 ; 2 R. S. 69, § 3. 

And if a man marries an administratrix, and the plaintiff obtains a 
decree against both, and then the wife dies, the plaintiff cannot pro- 
ceed against the husband without reviving agamst the administrator of 
the wife. And see mton v. WaiUy 2 Ch. C. 17 ; 2 R. S. 69, § 3. 
And reoaark also the mode to be pursued, in cases of abatement and 

16 
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revivor within Ihe Court of Chancery M the State of New-York, in 
Chapter I. under, " MatemtU ; and. Revivor." 

34a. If one creditor files a bill in the court of chancery, and after- 
wards another files a bill, and the executor answers the second direct- 
ly, and a decree is obtained, then it is competent for an executor against 
whom it is filed to restrain the first from proceeding ; and tke course 
has lately been, when a creditor is thus stopped, to pay him the coste 
that he has incurred, prior to his having notice of the decree. This 
rule is said to be universal. Jackson v. -Lee, below. 

In Mortice v. Bank of Englandy Cas. Temp. Talb. 217 ; 4 Bro^ 
P. C. 187, one creditor was restrained, after there had been a decree 
at the suit of another ; an^, afterwards, there were several casea which 
were argued at great length, before Lord Thurlow, in consequence of 
doubts that he entertained, whether the same principle should be ap* 
plied where the bill was filed by residuary legatees or where the ex- 
ecutors or trustees themselves instituted the suiL It was finally deci- 
ded that the same equities existed in those cases. Lord Thurlow, 
during his chancellorship, would not grant an injunction, unless a bill 
was filed against the creditor ; but Lord Loughborough afterwards, 
was in the habit of doing it. Per Lord Eldon, in Jackson v. Xeo^, 1 
J. & W. 229 ; and see cases in the notes there. 

35. The executor is the only necessary party in a suit for a legacy ; 
unless in cases of collusion. The executor sustains the person of Ifae 
testator, to defend the estate for him, creditors and legatees. FeoF- 
cock V. Monkf 1 Yes. Sen. 127. And see, No, 23, ante. 



36. By the English practice in cases of foreclosure, it is not 
sary to make the executor of a mortgagor a party : because the bill be* 
ing only to foreclose the equity, the complainant need only to make him 
a party who has the equity, namely, the heir : neither is die plaintiff 
bound to intermeddle with the personal estate, or to run into an ac- 
count thereof, and if the heir would have the benefit of any payment 
made by the mortgagee or his executor, he must prove it. Freak v* 
Hearsay^ 1 C. C. 51 ; 2 Freem. 180 ; Nel. 93, Hinde's Ch. J. ; 3 
P. Wms. R. 381, in notes ; and see Clerksany. JBoioj^er, 2 Yem. 66 ; 
diso, 3 J. C. R. 252 ; and particularly, 2 Atk. 435. The English 
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cases priDcipally apply to strict forclosures. In the state of New- 
Tork, sales are substituted for them. Weiiem Ins. Co. v. EagU Fire 
Ins. Co. 1 Paige's C. R. 266. And some practitioners make the ex- 
ecutors parties as well as the heir : but this is wrong — the heir is the 
only necessary party. 

37. If a testator directs his debts to be paid out of his personalty 
and the deficiency to be made up out of his real estate, and the perso- 
nal property is not sufficient to pay the debts', a judgment creditor will 
have to make the personal representative (and heir at law) parties. 

Thus, iik the case of Fordham v. Rolfcy 1 Tamlyn's R. 1, neither 
the heir at law nor the personal representatives were parties to a suit 
of this kind ; in fact, the will had not been proved ; there was no per- 
sonal estate ; and the executors refused to act. The counsel for the 
plaintifis admitted that the heir (an infant) was not a party ; and con- 
tended it was not necessary he should be ; the advocate also submit- 
ted, that the decree should be for an account of the debts, and for sale 
of the devised real estate. The Master of the Rolls (Leach) said, 
'* I cannot do^that Why do you not take out administration 1 The ac- 
count of the personal estate must first be taken, in order to shew there 
is a deficiency of personal assets, and for that purpose an administra- 
tion, with the will annexed, must be obtained. The heir at law must 
be a party. The will cannot be decreed to be well proved in his ab- 
sence. Let it stand over, with leave to make the administrator and 
heir parties." 

38. On a bill against the heir of a mortgagee to redeem, the execu- 
tor or administrator must be a party : for in all mortgages, the money 
nmst go to the executor or administrator, and not to the heir. Freak 
T. Hearsay J 1 Ch. Ca. 51 ; 2 lb. 29 ; dnon, 2 Freem. 52. In Wilson 
T. Metcalfe^ 3 Mad. 45, a mortgagee, on a bill to redeem, insisted that 
the heir at law was living. (The bill was filed by the administrator.) 
The Master, on a reference, reported the heir at law to be dead. Ex- 
ceptioos were taken thereto twice, and issue at law was directed, by 
which he was found to be dead. The mortgagee, it was held, was not 
to pay the costs of the issue, as it was not vexatious, so long as the 
court thought proper to direct.the issue. 

And when the heir of the mortgagee bjings a bill to compel the 
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mortgagor to redeem^ or be foreclosedy tho executor must, be a party* 
Freak v. Hearsay, above ; Clarkaon v. Bovtytr, 2 Yeni. 66. 

39. It has been determlDed, that in a bill by an heir for discovery of 
the money of A. with which a trustee purchased an estate, the execu- 
tor of A. need not be made a party. Cb. R. 4, 5. And in JUiley v. Cook, 
Finch, 4, the supposed trustee demurred, for, that if the money was 
raised out of the deceased's estate, it was not sufficient to raise a trust 
or to discharge the defendant from and against the executors, and that 
they were not parties to the suit. But the demurrer was overruled. 

40. Where a moiety of property has been absolutely assigned, there 
will be no necessity to bring the representative of the assignor before 
the court upon a bill filed in relation to it. Thus, one of two joint exec- 
utors and residuary legatees assigned his interest, and died. The afiig- 
nee filed a bill to have half the residue transferred to him : it was de* 
cided, that the representative of the assignor need not be a party, un- 
less there appear a doubt of the validity of the assignment. Blake 
V. Jones, 3 Anstr. 651. 

41. In Collim v. Griffith, 2 P. Wms. 313, it is hid down, that where 
two obligors of a bond are bound jointly and severally, and one dies, 
the executors of the deceased obligor may be sued in equity for the 
debt, without making the surviving obligor a party. Whereas, in an 
after-case, Madox v. Jackson, 3 Atk. 406, Lord Chancellor Hard- 
wicke, said, << the general rule of (he court, to be sure, is, where a 
debt is joint and several, the plaintiff must bring each of the debtors 
before the court, because they are entitled to the assistance of each 
other in taking the account." Although Chancellor King, who gave 
the decision in &e first case, was inefficient in the general dischaige 
of his office, both firom knowledge and age,Ce^ yet there seems to be 



(<) '* Lord King became to far advanced lo jeart, when be held the aeali, as Cbaocel- 
lo', that he often dosed over hia causes when upon (he bench ; a circumstance which I 
mjself well remember was the case ; hat it waa no prfjudice to the suitors ; for Sir Philip 
Tone and Mr. Talbot were both men of such good principles and strict integrity, and 
h^d always so good an understanding with one another, (hat althoogh the/ were fre- 
quently and aloHMt always concerned for opposite parties in the same cause, yet the 
merits of the«aase were no sooner fully stated to the court but they were sensible oa 
which aide the right lay ; and accordingly the one or the other of those two great men 
took occasion to state the matter briefly to bis lordship, ami instruct the register in wliBi 
msnner toninoUi the beftds of the decree," Co^ufj's character of Lord Soners, €0* 
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good naaoomg in this decision : *^ This appears to have been a bond, 
«< as well several as joint ; and as the obligee may sue it severally at 
** lawy so may he alsp in equity. If it were not so, there would be no 
*< difierence in equity betwixt a joint bond, and one joint and several ; 
<' and if apy of the obligors have paid all or part, the obligor who is 
^ soed, or his representative, must bring a bill and have it allowed, 
" and it must also lie upon him to compel the other obligors to con- 
^^ tribute towards payment of the debt ; the creditor lent his money 
« upon terms tcrhave a security upon which he might sue the obligors 
*< severally if he thought fit, and indeed if it were otherwise, that 
^ which was intended to strengthen the security would tend to hurt it 
** extremely, for I might not be able to find them all out, and by the 
<( same reason that all the obligors are to be sued, if any are dead, their 
« heirs as well as executors are to be made parties, and then, as it 
'* would be difficult to commence the suit, so the suit when commen* 
<< ced would be subject to continual abatements, which would be a 
^* great difficulty to an honest creditor who has fairly lent his money." 
And the report of this case ends, by the reporter saying, the demurrer 
put in was over-ruled *' with great clearness." But the current of 
opinion is against Chancellor King* Lord Eldon has decided, that if 
a plaintiff sues upon a joint and several bond, all the obligors, princi- 
pals and sureties must be before the court — unless they are insolvent. 
CocUmm v. Thampsany 16 Yes. Jr. 326. 

42. If the suit be by one surety against another for contribution, 
supposing that A. another surety is dead insolvent, the executor of 
A. ought to be a party. Hole v. Harrisony Rep. Temp. Finch, 15. 

43. There may be cases, where an heir is bound by the covenant of 
his ancestor, and yet the executor must be a party defendant to a bill 
filed against an heir in relation to the covenant. For example : A. 
upon his marriage, executed a marriage settlement which limited a 
messuage to himself, as husband, for life ; remainderi to the use of 
the wife, for life : with remainder over. 

In this deed, he covenanted for himself and his heirsi that the mes- 
suage should remaiii to the uses of the settlement. A. pulled down 
the messuagOi during his life estate ; and his viridow was, therefore, 
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forced to hire another liouse for her habitation. He left real estate of 
gr,eat value. The bill was brought to have the messuage rebuilt or 
repaired, andyfor damagesm 

A demurrer was put iqi because the executor or administrator of A. 
was not before the court or made a party. And the court sustained 
the objection ; saying : <' In equity^ the creditors may sue both the 
heir and the executor, which they cannot do at law ; so that the rales 
of law and equity are difierent. The natural fund for the payment of 
debts is the personal estate, and this ought to go in ease of the land. — 
It does not appear in the principal case, but that the executor or ad- 
ministrator may have made aatiafactian to the plaintiff for the breach 
of this covenant, which the executor, &c.. might hacve disclosed to the 
court, had he been party to the bill. Enighi v. Ejughtj 3 F. 
Wms. 331. 

It will be desirable for the reader to compare this case with the ex- 
amples at No. 36, ante. The diversity between them consists in this : 
the latter suits do not go upon the recovering of the mortgage debt, 
but only to bar the equity of redemption, whereas the one we have 
above illustrated, was brought to recover satisfaction in damages for 
want of repairs, &c. 

44. In a case where a bill was filed to set aside a lease granted to 
one who was then dead and who had devised it to his son, (a party de- 
fendant,) and where the latter insisted that, if the lease was set aside, 
the plaintiffs ought to repay the monies expended by the devisor in the 
improvement of premises : it was held, that the executor of the devi- 
sor, who had assented to the devise, was not a necessary party to a 
suit. 

The plaintiffs, it was said by counsel, if they succeeded, would, 
or at least might have to repay the sums which were alleged to have 
been expended by the devisor and devisee in the improvement of the 
premises ; the personal representatives of those gentlemen would be 
ihe persons to receive the repayments, and they were not parties to the 
suit. 

It was answered, that the executors of those gentlemen had re- 
spectively assented to the devise of the leasehold, and that, as a de- 
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ruee of a leasehold, the executor having assedled to the deyiae, was 
entitled to all the interest of the devisor in the premises, the defendant, 
if he could not sustain the lease, was the person who alone would 
have a right to feceive any sum that might be due from the plaiatifis 
in respect of the money expended on the premises. But the Master 
of the RoUs overruled the objection. Malpas v. Jlcklandy 3 Russ« G. 
R. 273. 

45. Where there is a decree for an account, and then the cause a- 
bates by the defendant's death, the general practice allows the repre- 
sentative to revive, as well as the plaintiff, both being in the nature of 
plaintifis. Kent v. Kenty Free, in Gh. 197. See, as to the practice in 
the state of New- York, in case of deaths. No. 12, ante. 

* 

48. Where a defendant mortgagee dies after a decree in his favor, 
against the mortgagor, who had brought a bill to redeem, the executor 
of the former nuiy revive the suit and have the benefit of the order for 
costs. Staufd et ai. v. Cohy 2 Yern, G. R. 296. See, as to the prac- 
tice la the stale of New-York, in case of deaths. No. 12, ant9. 

49. Although an administratrix is superseded and another appointed, 
yet she cannot plead this to a bill to discover the intestate's estate : 
for, having intermeddled, she is liable for her acts« CarlitU v. Hardres^ 
Finch, 283 ; and see Doyk v. Bldkey 2 Sch. & Lef. 229. And, yet, 
it will be as well to look at the case of Davis v. JDm, in relation to this 
doctrine. Finch, 243. 

50. A. residoary legatee brings his bill against B. who was one of 
the executors, without joining the co-executor, to have an account of 
B's awnrece^t8 and payments: the co-executor need not be made a 
party. Cowslad v. Cely^ 2 £q. Ga. Atr. 165, PL 3 ; S. G. Free, in 
Ch. 83. And see No. 19, ante. 

51« A* being seized of houses in London, leased them for thirty 
years to B. toho covenanted to repair and build and keep them in good 
repair. B. built, and devised the term to his wife, and died. The 
wife married G. ; and G. being indebted to D. the latter sued him^ 
and upon a set. fa. the sheriff assigned the term to E« in trust for D. 
The amgnee assigns it to a pauper. The houses being out of repair, 
and the rent in arrear, for execution of the articles for repairs, and an 
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account for the arrears of rent, the biil was brought. Objected, (hat 
the executors of the lessee B* were not made parties. 

The Lord Chancellor said, he believed that B. the lessee, died in- 
solvent ; but to make the proceedings unexceptionable, it would be 
very proper to have the executors before the court, for that it did 
nof appear to him but that the plaintiff had had a satisfaction at law 
against the executors, and if so, the plaintiff's equity would be their 
equity. Bill to be amended, and executors to be made parties. 5an- 
ialry v. Grammerj 2 Eq. Ca. Abr. 165, PI. 6. 

52. A. directs that his executors should sell his lands in D. The 
executors renouncing, administration was granted to B. who brings a 
bill against the heir to compel a sale, and for him to join. It was ob- 
jected, that the executors ought to have been made defendants, for, 
notwithstanding they had renounced, yet the power of sale continued 
in them, and was altogether collateral to their executorship. Bui 
there being only a power, and no estate devised to the executors^.this 
objection was overruled. The reporter says, tanun Q, Toies v. 
Compton, 2 P. Wms. R. 308. 

53. Where the executor of a wife had been obliged to pay the credit 
tor of a wife ; on a bill for reimbursement against the executor of the 
husband : the creditor need not be a party. 9 Mod. 32. 

54. A. gave his real estate to B, and his personal to B. and C. his 
executors, who proved the will and acted. B. dies. To a bill brought 
for a legacy, charged upon real and personal estate, it is not sufficient 
to make only B's heir at law and C. parties, but B's executors likewise. 
WiUiams y, WilHamSy 9 Mod. 299. See No. 13, ante. 

55. If a husband and wife have power of appointment over a share 
of personal estate, and they assign their right, the representative of 
either of them is not a necessary party to a bill filed to set aside the 
sale. DotMn v. M'DougaU, 1 S. & S. 367. 

56. If a party would lose a defence or have it weakened by the not 
bringing of representatives before the court, it will be necessaiy to 
tnake tllem parties. Thus, a bill was brou^t to redeem against C. 
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who had notice of the plaintiff's title, but he purchased of W. who had 
no notice. The objection, for not bringing the representatives of W. 
before the court, was allowed : for, otherwise, G. would have been 
deprived of diat defence. Lowther v. Carllany 2 Atk. ]39. 

56a. If there be a suspicion that an executor is insolvent, and a 
proper case is made out and supported, the court will restrain him, and 
appoint a receiver ; who is in truth the executor. If it is necessary to 
bring actions aMaw to recover part of the effects, it must be in the 
name of the executor, and the court wiU compel him to allow his 
name to be used. Upon that short and simple application, the court 
will take care of the fund for the creditors. Ulteraim v. MaiTf 2 Yea* 
Jr. 95 ; Boyd v. Wickhamj 3 J. C. R. 48. 

56b, Where a testator pleads to a bill and dies before the plea is 
argued, the executor may plead de novOf '< for the first plea cannot be 
now argued.** Forres, 3. 

56r. If an executor is desirous of applying the assets as far as they 
will go in satisfying the debts, he can bring a bill against all the credi- 
tors, iif order that they may, if they please, contest each other's debtSi 
and their preferenae be settled. BuccUo t. JitUo^ 2 Yem. 37. 
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57. If the heir pays out of the assets descended the specialty debt 
of the ancestor, it belongs to him alone to exhibit his bUl against the 
personal representative, to compel the application of the personal 
estate in exoneration of the real. Coop. Eq. 38. 

58. In equity, land contracted for by a deceased ancestor, descends 
to the heirs as real estate, and they are entitled to call upon the admin- 
istrator or executor to discharge the contract out of the proceeds of 
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tho peraonal estate, (if any there be^) so as to enable the heirs to de- 
mand and receive a deed. fVheldale v. Partridge^ 8 Yes. Jr. 227 ; 
Champion v. JBrowti, 6 J. G. R. 398. And see the next example. 

59. The heirs of an intestate, who has made a contract for the pur 
chase of land, have such an interest in it as to be considered as neces- 
sary parties, either as plaintiJs or defendants, where a bill is filed for 
specific performance. Their interest can then, as it ought, be pro- 
perly protected. In equity, the land descends to the l^eir ; and admini- 
istrators have no right to assign away his interest. Champion v. Brown, 
iAove* 

60. The heir of a party may revive. 1 Harr. Pr. 299, (6th edit,) 
As to the mode of reviving suits in the state of New-York, see It un- 
der the section ** Maienunt and Revivor^^^ in chapter I. 

61. A bill ought not, ordinarily, to be filed by some of the residuary 
devisees, on behalf of themselves and the other devisees : for, all of 
them ought to be parties. Parsons v. JVevt/ie, 3 Br. C. R. 365 ; and 
see Manning v. Thesiger^ Sim. & S. 106 ; Pigg v. ColdweU, Finch, 
278. 

The case of Craher v* Parrottf 2 G. G. 228, would seem to shew 
that one residuary devisee might file a bill and that the others could 
come in before the master — as in the ordinary case of creditors. MitC 
(by Jeremy) 166. 

But it is certainly a present rule, to require that all parties interested 
in a distribution should be before the court in a case where a devisee 
sues for his share. See No. 68, post, 

62. It will be wrong to join the heir with the represenatives of the 
personal estate, for the purpose of filing a bill against an administrator 
of the intestate, to obtain an account of the real and personal estate : 
such a bill would be multifarious. Dunn v. Same^ 2 Sim. 329 ; Maud 
V. Acklom^ lb. 331. 

62a. It is an undecided question, whether a devisee and heir at law 
can join in a bill claiming an equity of redemption, upon the allega- 
tion, that questions having arisen as to which of them was entitled to 
it they had agreed to divide it between them. Chobnondeky v. CUn- 
lofii 2. J. ft W. 135. 
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63. To a bill to carry into execution the trusts of a will disposing of 
real estate bj sale, or charging it with debts, the heir at law of the testa- 
tor is deemed a necessary party, that the title may be quieted against his 
demand ; for which purpose, the bill usually prays, that the will may be 
established against hioA by the decree of the court; but^if the testator has 
made a prior will, containing a different disposition of the same pro- 
perty, and which remains uncancelled, and has not been revoked, ex« 
cept by the subsequent will, it has not been deemed necessary to 
make ^e persons claiming under the prior will parties ; though, if the 
Bobsequent will be not valid, those persons may disturb the title under 
it as well as the heir of the testator.. 

V, however, the prior will is insisted upon, as an effective instrument, 
notwithstanding the subsequent will, the persons claiming under it may 
be brought before the court, to quiet the title, and protect those who may 
act under the orders of the court in executing the latter agreement. 
Mitf. PI. (by Jeremy) 171, and cases there cited ; also, Fordham v* 
Eol/e, 1 Tamlyn's C. R. 1 ; Wisw v. Blackly, 1 J. C. R. 437 ; HarrU 
V. Ingledew, 3 P. Wms. 91 • It is the practice to keep the heir at law 
before the court even though he admit the will. Jackson v. Radfordj 
4 Price, 274. And see Nos. 72, 78, poaL 

64. If the h^ir at law of a testator, who has devised a real estate 
on trusts, should be out of the jurisdiction of the court, and that fact 
should be charged and proved, the court will proceed to direct the ex- 
ecution of the trusts upon full proof of the due execution of the will 
and the sanity of the executor. Mitf. (by Jeremy,) 172. 

65. The h^ir of a mortgagee, to whom the legal estate hys de- 
scended, should t>e ci party to a bill of foreclosure filed by an execu- 
tor. ScoU V. McoUy 3 Russ. G. R. 476. And I presume he should 
appear as a defendant : in order to admit his willingness to re-convey, 
and to compel him to it, in case there should be a redemption — for it 
is on that account he b required to be a party. FowU v. GreeUf 1 
Chan. C. 262 ; Phnket v. Jbtce, 2 Sch. & Lef. 159. 
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66. Where fhere are different funds and the suit relates to a spe- 
cialty debt, it will be necessary to make the heir, as well as the execu- 
tor, a party : as the complainant may come in the last place upon the 
assets. Madox v. Jackso/iy 3 Atk. C. R. 406. And, although it is a 
rule at law, that, if you join the heir and executor in an action, they, 
may demur ; yet it is otherwise in equity : for every person must be 
made a party who is necessarily so. 

67. It seems impossible that a second mortgagee can come into a 
Court of Chancery against the first mortgagee, without making the 
mortgagor or hia heir a party. The natural decree in such a matter 
is, that the second mortgagee shall redeem the first mortgagee, and 
that the mortgagor shall redeem him or be foreclosed. FeU v. Brcnosi, 
2 Br. C. C. 276 ; and see Tou/min v. Steere, 3 Meriv. 216 ; Polk v. 
Lord Clinton, 12 Yes. Jr. 48. 

68. By the statutes of the state of ]N|ew-YoTk, in relation to the debts 
of a deceased person, the heirs of any such person who may be liable to 
any creditor of the latter, in consequence of lands having descended 
to them, are to be prosecuted jotn^/j^ in a court of equity. And suits 
against heirs or devisees are not to be delayed nor the remedy of the 
plaintiffs suspended, by reason of the infancy of any such heir or de- 
visee ; but guardians, to defend their rights in such suits, are to be ap- 
pointed, as in other cases. 2 R» S. 454, § 42, tt ieq* 

69. Every devisee of a mortgaged estate who brings a bill to re- 
deem, need not make the heir at law a party. Lewis v. MangUj 2 Yes. 
Jr. 431. If the plaintiff claims to have the will established, it is ne- 
cessary ; if only a title under the will, it is not 1 Tamlyn's C. R. 
3, {note.) 

70. In a bill of foreclosure, where the mortgagor is dead, it is 
sufficient to make his heir only a party* 3 P. Wms. 334, note a ; 
Hinders Pr. 9 ; see Gallon v. Hancock, 2 Atk. 435 ; Wiser v. 
Slachiy, 1 J. C. R. 437 ; Cumberland v. Codrington^ 3 J. C. IL'252. 
And see, as to this, in No, 36, under, << Jidministralor ; and. Ex* 
tcuiorJ^ 

71. Although the principle we are now about to mention was not 
directly passed upon by the court in the case of Wakeman v. DtUckets 
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of RuUandj 8 Tes. Jr. 283, yet it b to be gathered from it : that in a 
bill of complaint filed bj devisees ia trust to sell, to compel a specifio 
performance of purchase, the heir of a devisor should be a party. 
And I presume that he should be made a party defendant. And see 
Dale V. Roostvdtj 6 J. G. R. 255 ; abo Pltmket v. J(nce, 2 Sch. 
& Lef. 159 ; Fowls v. Green^ 1 C. C. 2G2, (and the latter part of 
No. 65, anU.) 

72. If there be a trust created to pay debts, the heir need not be 
made a party to a bill of complaint filed by the creditors of the ances- 
tor, unless he is entitled to the surplus : for then he is interested in 
seeing that too much is not sold. Coop. Eq. 38. And see, ia con- 
nection herewith, No. 63, ante. 

73. The court of chancery of the state of New-York has power, 
under the statutes, to compel an infant heir to perform the contract of 
his ancestor* 2 R. S. 194. §169. 

74. If a bill be filed for the purpose of raising money (under trusts) 
out of the real estate descended to the heir, the latter should be made 
a party defendant — it will be wrong for him to appear before the court 
as one of the complainants. Plunkei v. Joicey 2 Sch. & Lef. 159. 

74a. If there has been a decree made for redemption and general 
account, &c. in original and revived causes in favor of a supposed 
devisee, it cannot be restricted in the supplemental suit to an account 
to be taken as between the executors and mortgagees, &c. to the 
time of ^e death of the devisor, (dismissing the bill as it regards the 
interest of the devisee,) for the devisee is a necessary party to the 
account. It may be as well to add some fiirther particulars of the 
case of Rylands v. Latouckey 2 Bligh. 567, fi'om whence we draw this 
d»c(tiiii. The suit had been instituted by a devisor, and revived by a 
party as devisee, whose supposed right was displaced by the disco- 
very of a later will. It was decided, that such a cause could not be 
continued for the benefit of the effective devisee, by agreement be- 
tween that devisee and the plaintifi* in the suit, so as to enable the de- 
visee under the second will (not being a party to the suit) to appeal 
against the decree ; and an appeal cause could not be heard until he 
was made a party in the suit below. The proper course to have been 
adopted by the devisee under the second will, was not (as in this 
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case) to file a supplemental bill, praying te have the benefit of the pro- 
ceedings in the reviYed suit, but to revive, de novOf the suit which aba- 
ted on the death of the devisor* The case is different where a 
decree is defective only because incidental parties are not before the 
court, as in the case of an assignment in trust for payment of debts, 
reserving the surplus if the assignee obtains a decree, and afterwards 
it appears that he had assigned his interest before the decree, his as- 
signees may, by supplemental bill, have the benefit of ^ that decree. 
Banks v« Samej 2 Bligh. 593. 

75. On a bill of complaint filed against the guardian of the plain- 
tiff and the executors of the surety of such guardian, for a breach of 
trust and for an account — ^the testator having, by his will, made the 
timber of his land assets for the payment of his debts : it was held, 
that the devisee of the real estate ought to be made a party — ^becaoae 
(as the reporter infers in his marginal note) the whole estate might 
become responsible to the plaintiff. Wiser v. BlachJyf 1 J. C. R. 437. 

76. If trustees under a will have full power to sell lands and it ap- 
pears or can be fairly inferred, from the circumstances, that they have 
also power to sign receipts (and this is indeed an authority necessary 
for the execution of the testator's declared purpose :) in such a case, 
the heirs at law need not be parties to the bill of complaint of the trus- 
tees filed for a specific performance of a contract relating to the lands. 
Sotoarshy v. Lacy, 4 Madd. C. R. (142 ;) and see as to legatees in 
such a case, No. 28, post 

77. Where devisees of lands connected with other estates have by 
writing sanctioned an agreement touching the boundaries of the latter, 
they will have to be parties to a suit relative to the performance of soch 
agreement Thus, the memorable William Penn devised to some of his 
relations of the same name 40,000 acres of land in Pennsylvania ; 
to take the same in any part that was not cultivated. Disputes arose 
between the proprietors of the other estates in relation to the boun- 
daries ; bloodshed had ensued ; but, at length, articles were drawn 
up— and each party was to execute reciprocal releases. On these 
articles was endorsed a covenant on the part of the devisees of the 
tmlocated land sanctioning the terms of the articles. The bill sug- 
gested doubts of tide ot some of the parties ; also, that the right 
to some of the lands vested in the crown ; and prayed for a grant ; 
and a settlement of the boundaries. It was decided, that die devi- 
sees of the 40,000 acres ought to have been parties. 
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If they had not joined in the articles, then they need not to have 
been brought before the court ; but by their endorsement of the same 
date with the articles, they were actually made parties. If they had 
been named in the body of the deed, they must have been made parties ; 
for the court must decree an entire performance, and endorsement 
was part of the deed. The plaintiff had 'liberty to amend, as he 
should be advised, on payment of the common costs of the day* 
Peimv. Lord BaUimore^ Cases time of Hardw. (Ridgeway) 3321; 8. 
C. 1 Yes. Sen. 444. 

78. A. begins his will thus : <' as to all my worldly estate, my debts 
being paid, I give, &c. ;'* then, devises part of his fee simple estate in 
fee to his brother B. and other parts of his estate to C. and D. The de- 
iisee B. entered ; and devised his real and personal estate to his wife 
and son, who sold their lands for a valuable consideration. The simple 
contract creditors of A. brought their bill against the several devisees 
of the premises and the purchasers to have the lands sold for satisfac- 
tion, &c. ; but the nephew and heir of the first testator was not made 
a party to the bill : and it was held by Sir Joseph Jekyll, that as the 
estate had been for some length of time quietly enjoyed under the 
wiU, it was not necessary. 

Generally, where lands are devised to pay debts, if creditors bring 
a bill to compel a sale, the heir is to be made a party ; otherwise, in 
case of a trust created by deed to pay debts. Harria v. IngledetOy 3 
P. Wms. R. 91 ; and see 2 R. S. N. T. 454, §42. And see No. 
76, ante. 

79. Where one bound himself and his hours in a bond, and devised 
his lands to J. S. ; and a bill was brought by the obligee in the bond to 
affect the real assets in the hands of the devisee ; it was held that the 
devisor's heir must be a party. Perhaps it might be otherwise, if the 
bill chaiged that the plaintiff had made inquiry, and could find or dis- 
cover no heir. Ootoier v. Wade^ 1 P. Wms. 99 ; Warren v. StatoeU, 
2 Atk. 125. 

80. Where a bill for discovery of title shews that a person making 
a conreyance is but a tenant for life, with remainder to another : the 
alleged remainder-man must be a party to the suit. Handeock r. 
Skaaih Ctolles' P. C. 122. 
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80a. A deed will not be delivered out of .court to a deirisee, unless 
the heir is before the court «9fBon, 1 Yes. Jr. 29. 

806. If annuttants file a bill against the executors of a testator 
seeking for the arrears of their annuities, chargeable on the testator's 
estate and acermng in his life <tme, the heir at law need not be made 
a party } but if they come for arrears which may have arisen since the 
decease of the testator, then his heir at law must be before the court. 
9 Mod. 309. 

80c. If a legatee, wrongly described by the testator, files a bill for 
his legacy, and one-of the next of kin is a party, a decree will be madtf 
without requiring the other next of kin to be brought before the court, 
provided they are numerous. Bradmn v. Harpur^ Ambl. 172. 

80d. If a suit be brought in equity, within the circuit court of the 
U. S., by heirs at law, in order to set aside a conveyance obtained 
from their ancestors by fraud and imposition, a final decree for the 
sale of the property cannot be pronounced until all the heirs are 
brought before the court as parties, if within the jurisdiction of the 
court. If some of the heirs, being beyond the jurisdiction of the 
court, cannot be brought before it aa4>arties, the undivided interest of 
those who are made parties may be sold. Harding v. JHoiidt^, 11 
Wheat 103. 
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81. There are ancient cases in relation to a legatee's suing in eqmij 
for his legacy ; and from the pertinence and quaintness of one*of them, 
it may be as well to give it nearly verbatim : a legatee, 'whwe there 
were many legatees, sued for his legacy. The executor sets iorth, 
that diere were divers other legatees, and that there was not sufficient 
assets to pay all ; and therefore insisted, that the other legatees might 
be parties, that they might come into the account and abate equally, 
else the executor should be put to divers accounts, and the account 
with one will not bind the rest " But to that the Lord Chancellor 
regarded not'' My. Gen. v. JRyder, 2 Ch. Ca. 178, (1M6;) and 
see Haycock v. Sami^ lb. 124. 
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ft 

By the iQodern practice, if a single legatee bring a suit for hid own 
legacy, (aad which, as We have above shewn, he may do) the court 
will direct a'geoenil account of all the legacies of the same testator, 
and payment of the legacy claimed rateably only with the other lega- 
cies, no preference being allowed amongst legatees in the adminif tra- 
tioQ of assets, (g). But if the personal representative of the testator 
admits assets for payment of the legacy, it warrants an immediate 
personal decree against himself, by which he alone will be bound. 
Mitf. PL (by Jeremy) 167, 168 ; and cases in Prilchard v. Hicka^ 1 
Paige's C. R. 273. And after a decree for an account, in a bill filed 
by a single legatee, the court will restrain subsequent proceedings at 
law or in equity. 1 Turn. & Yen. Pr. 96. See No. 83, posL(h) 

62. Aldiough we have thus shown that one pecuniary legatee may 
sue alone, and the other legatees may come in under the decree : yet, 
where the rtaidae of the personal estate was devised to three, it has 
been held that one could not sue for his share without joining the others 
as parties to the suit. lb. 97 ; referring to S Br. G. C. 365, 229 ; and 
see. Haycock v. Same^ 2 C. C. 124 ; Dunsiall v. Rabbetti Finch, 243. 
Atwood y* Bawkins, lb. 113, 

83. A legatee is permitted to sue on behalf of himself and other 
legatees ; and this is the most usual and correct mode of proceeding. 
A suit in this way has the tendency to prevent inconvenience and ex- 
pense. Mitf. PI. (by Jeremy) 167 ; Brown v. RtckettSf 3 J. C. R. 
553. The legatee thus suing, ought to shew, on the face of his 
IhU, thai he brings the suit on the behalf of the other legatees as well 
as of himself. Fish v. Uowland^ 1 Paige's C. R. 20. 

SSo. If surviving children file a bill to raise money in which they 



{g) lo order to save unnecesnrj eip«nte, the court will at any time stop m suit, whea 
adefefidaot aabmiU to tatitTj the plaintiff '• full demand*; and make an order, refer- 
riag; it to a matter to compote interest on the legacy, from the end of one jfear after the tee- 
Stor*s death, and to tax the plaintiff's costs in the suit. And also, by the English prac- 
ti e, the defendant has eight weeks after the master has made his report to pay the prio- 
cipa), iDtoresif.aod cosu ; Bcyt v. Ford^ 4 Madd. C. R. (40.) 

{\) The pemonal represeotatire of the legatee has the same power of suing as the 
1«g«tee himself, t R. 8. 114, {9. The powers of surrogates within the state of New- York 
in ralatioo to ordmary eteciitot*s matters are so eileosire that tba court of cbanceiy 
can haidlj ever ba applied to, exoapting by way of appeal. 
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hftTO a vested interest under their settlement made upon the mar- 
riage of their parents, the same will be defective : unless thej make 
parties of the representatives of the deceased children ; as in their 
absence no effectual decree can be had. Bradiah v. Same, 2 B. & 
B. 479. 
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84. It is a general rule, that a residuary legatee^ devisee or oth^r 
person^ suing for a distributive share of the estate, should make all the 
other persons interested in the distribution, parties to the suil — so that 
onlj one account may be taken. Jitwood v. Hawkins, Finch, 113 ; 
West V. Randall, 2 Mason's R. 181 ; Skerrit v. Birch, 3 Br. C. C. 
229 ; Parsons v. JfevUle, lb. 366 ; Peacock v. Monk, 1 Ves. Sen. 
127; Anonymous, 1 Ves. Jr. 29; Cockbumy. Hiompson, 16, lb. 321; 
Pritchard v. Hicks,\l Paige's C. R. 270. 

A legatee, who is entitled to priorHy of payment, in other words, a 
pecuniaiy, general or specific legatee, need not make the persons in« 
terested in the residium of personal estate, parties to the suit ; although 
(in a creditor's suit — and the principle in a case of that kind, is simi* 
lar to the proceeding by a legatee,) Lord Loughborough, i/i liaw^ 
son V. Barker, 1 Br. G. G. 303, and note f, thought the residuary 
legate ought to have been a party, as being interested to resist the 
demand, and because, otherwise, the residuary fund might be ex- 
hausted by collusion : but the practice being said to be contraiy, it 
was so decreed. And the practice has been confirmed in later cases. 
Wainwright v. Waterman, 1 Yes. Jr. 311 ; Brawny. Dowtkwaiie^ 1 
Mad. C. R. (446.) 

Where the claim of the next of kin is raised on the record, and one 
person is, in that character, a party, other persons found by the Master 
to be next of kin, may be heard by the court, though not parties. — 
But where the claim is not raised on the record, and none of the next 
of kin are in that character parties to the cause, there must be a sup- 
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plementa] biU to bring them before the court. The next of kin are 
entitled to be heard upon a claim as per$9n€& duignatcR. WaiU v* 
TempUy 1 Sim. & S. 319. 

85 If a plaintiff by his bill claims from an executor a specific lega- 
cy and oZso a share as a residuary legatee, and there are other per- 
sona entitled to shares of the residue : the latter must be parties. — 
Davouey. Fanning^ 4 J. C. R. 199. 

86» Trustees of real estate for payment of debts or legacies may 
sustain a suit, either as plaintifis or defendants, without bringing before 
the court the legatees for whom they are trustees ; and the rights of 
the legatees will be bound by the decision of the court against the 
trustees* Franco v. Some, 3 Yes. Jr. 75. 

87. If there be a suit as to the freehold of lands, and deeds, which 
hare been made by or with a deceased person, are attempted to be 
annulled, explained or put in force : it seems, that a legatee of the 
dead man, whose estate is made liable for the payment of the legacy, 
should be a party to the suit. Fish v. Hovflandj 1 Paige's C. R. 20 ; 
and see, dnonymoui case, 1 Yes. Jr. 29. 

88. As to suits for the refunding of legacies, although I cannot 
find any case which directly shews that M the legatees, who have been 
paid, must be parties, yet I fancy the practice to be so : for it then 
causes the taking of but one account. See ^elthrop v. Hilly 1 C. C* 
135 ; PriUhard v. fltcifca, 1 Paige's C. R. 270. 

89. To a suit for the execution of a trust, by or against those 
claiming the ultimate benefit of the trust, after the satisfaction of prior 
charges, it is not necessary to bring before the court the persons 
claiming the benefit of such prior charges ; and, therefore, to a bill 
for application of a surplus to be paid after debts and legacies or 
other prior incumbrances, the creditors, legatees or other incum- 
brancers need not be made parties. Mitf. PK (by Jeremy,) 175 ; 
but see CalvsrUy v. Phelp^ 6 Mad. C. R. (228) ; and, Jimuy. BioUf 
2 S. & S. 600. 
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90« According to the English practice, annuitants prior to a inort- 
gage need not be made parties in a suit by the mortgagee against the 
mortgagor for a sale, but the estate must be sold subject to the annui- 
ties. If the annuitants have been subject to the mortgage, it may be 
proper to have them made defendants : because the complainant can 
then compel them to join in a sale of the mortgaged estate — ^yet, even 
in a case like this, the Master of the Rolls said, they would not be ne- 
ceasary parties. 3 Swanst. 144, note. See No. 91, immediately fol- 
lowing. 

91. By the practice of the Court of Chancery of the state of New- 
Tork, in bills for foreclosure or satisfaction of a mortgage, it is ne- 
cessary to make parties of all who have liens on the equity of redemp- 
tion subsequent to the registry or recording of the mortgage and whe 
claim no right in opposition thereto. Rule, 132. But the first propo- 
sition in No. 90, would, I presume, be considered as sound according 
to our own practice. 

91a. Although the old rule, that all persons having any charge upon 
or interest in the estate, however numerous, must be made parties, has 
of late years been dispensed with, for purposes of convenience : yet 
it may often be provident to make a single annuitant a party for the 
purpose of taking the accounts so far as may be requisite. Tkarp v. 
Tharp, 3 Meriv. 510. 

92. Where a receiver has been appointed in a suit instituted by an- 
nuitants, and is ordered to keep down the annuities and other incum- 
brancers out of the rents^ and to pay the residue to the owner of the 
estate, a creditor, who has perfected judgments against the owner pen- 
ding that suit, may file a bill in Chancery against the owner and recei- 
ver, prior to the payment of the residue to the owner, without making 
these annuitants and other incumbrancers, parties, in order to have bis 
debt satisfied out of the surplus rents. Lewis v. Zouche^ 2 Sim. 388* 
And see the case to which we are now referring more at large under, 
** Rueieer.^ 
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93. Dower is a mere legal demand ; and the widow's reraedj is 
prima fach at law. But then comes the question, whether the widow 
cannot come into equity either for a discovery of those facts which 
may enable her to proceed at law, and on an allegation of imped- 
iment thrown in her way in her proceedings at law, equity has not a 
right to assume a jurisdiction, to tho extent of giving her relief for 
her dower, and if the alleged^ facts are not positively denied, to give 
her full assistance, she being in conscience as well as law entitled to 
her dower? 

If she comes into equity for a discovery of matters which the heir 
withholds from her, she will have her complete relief in a Court of 
Chancery. Dixon v. SaviUe, 1 firo. C. R. 630 ; Munday v. Mundayy 
2 Yes. Jr. 122 S. C. 4 Bro. C. R. 294 ; {g) Jeremy,s £q. Jur. 
306; Hitf. (by Jeremy) 119. 

If her right to dower is denied, the question must be tried at law : 
bnt when the fact is ascertained, she will have her relief by bill as to 
the mesne profits. Phelpa v. Green, 3 J. C. R« 302 ; WUkin v. 
WHkiny IJ.C.R. 111. 

And the widow is fully entitled to every assistance a Court of 
Chancery can give her, not only in paving the way for her to eatMUh 
her right ai law, but also by giving complete relief when the right 
i$ ascertained. Lady WiUiama v. IVray, 1 P. Wms. 137. 

The ground upon 'which the courts of equity first interfered in 
these cases seems to have been the difficulty of proceeding to the 



(g) TbflM two CMCt Ar« molt important odm in ralatlon to laiti broagbt bj a 6owr 
itnmai ; and, tb«refore, we particularljr refer the dnagfattman to an attentire perusal of 
Ibcm. Thofo is also an iaterestiog case in t P. Wms. 700 ; {Bafdu r. Sutton) turning 
«pw tho right of a widow to be endowed of an equity of redemption ; Tet, in eoonection 
fheiewith ••• tho cnaee cited at nois S, p. 791, <^$am reporU (CoVi edt.) 
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full extent of justice ia the courts of common law. *^ As to the hus- 
band's personal estate, unless restrained by special custom (which 
very rarely takes place) he may give it all away from her ; so that 
his real estate is the only plank she can lay hold of to prevent her 
sinking under her distress." Sir Joseph Jekyll, Banks v. SvUtan, 2 
P. Wms. 703. 

94. A widow cannot make herself a party complainant in a bill 
for dower where, as a wife, she has been divorced a menaa ei thoro. 
Nor, in the State of New- York where, in a suit for a divorce brought 
by her husband and convicted of adultery : for, by it, she loses all 
title to dower in her husband's real estate and the distributive share in 
his personal estate. 1 Mad. Ch. Fr. ; 2 R. S. 146, § 48. 

95. Where a wife dies pending her claim for dower, her represent- 
atives will be entitled to the mesne profits from the time her title ac- 
crued, provided she had made an entry. 1 Grant's Prac. 40. 

96. In connection with what we have said in No. 93, anie^ we have 
to take notice of the Statutes of the State of New-Tork. They 
seem, when the widow is the applying party, to have left the direct mode 
of claiming dower to the courts of common law; although they do 
not absolutely negative the power of a party to proceed in equity. 
Where the right is simple and complete at law, there, the remedy 
must no doubt be sought. 2 R. S. 488 § 1. 
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97. The widow can, in most cases, be put to her election by a bill 
in chancery, where she has two provisions in her view : such as a 
legacy under her husband's will and her dower. Arnold v. £emp- 
stead, Amb. 466 ; ViUareal v. Lard Gahoayf lb. 682 ; J<mea t« ColUerj 
lb. 730 ; et cet. 

98. By the Statutes of the State of New-Tork, provision is made 
for a surrogate's satisfying a claim for dower in a case where he has 
granted a sale of realty. 2 R. S. 106, § 86. 
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99. And by the same statates, in cases before the Court of Chan- 
cery for the sale of an infant's estate, the right to dower is to be taken 
notice of and satisfied. lb. 194, § 170, and following sections. 

100. The above statutes give the Court of Chancery of the state 
concurrent jurisdiction with courts of law in matters of partition. And 
in the former court, it will be necessary to make the dower-tenant a 
party defendant in a bill brought for this purpose. lb. 329, §79 ; and 
see Rules 174, to the 178th. 

101. And, in the same state, upon an application for the disposi* 
tion of thd real estate of an infant, a widow who is entitled to dower 
out of the property, should be made a party to the proceeding : for she 
then can release her dower and consent in writing to accept a gross 
sum in lieu of such dower, or the permanent investment of a reason- 
able sum, so that it may be made payable to her during life. lb. 194, 
§ 170, 171, 172, 173, 174, et w^.; also, § 181, 182. 

102. Also, the widow must be made a party defendant m cases of 
partition ; and her right to dower will have to be set out in a concise 
manner : in order that the court (while it protects her interest) may 
determine whether the dower-estate shall be excepted from the sale 
of the property, or be sold. 2 R. S. 318 § 5, 50, 51, 52, 53, 64, 79 ; 
Rales, 174, 175, 176, 177, 178. 



CHAPTER VI. 



BARON; AND, FEME. CESTUI QUE TRUST; TRUS- 
TEE; AND, APPOINTEE. CREDITOR; AND, 
DEBTOR. PRINCIPAL ; FACTOR ; AND, AGENT. 



BARON ; AND, FEME : Complainoni. 



1* In general cases, the husband and wife ought to join in a suit ; 
and a demurrer would be good against a bill filed by a husband alone 
for a legacy given to a^ife. Cur. Can. 474 ; Clark v Lord j9fi- 
gter, I Ch. Ca. 41 ; S. C. Nelson, 78 ; Schuyler v. HoyU^ 5 J. C. 
R. 196. 

If a husband sue for choses in action belonging to the wife, as for 
a bond or legacy, she must be a party to the suit ; but it will be other- 
wise, if suing for a rent accruing in the wife's right after marriage* — 
Clark V. Lord Angier^ 1 C, C. 41 ; S. C. Nels. 78. 

2« But if a feme covert demands relief for her separate property, 
or for a separate' maintenance settled by the husband, she may sue 
alone. 4 Litt. 18 ; Regnes y. LewtB. 1 Ch. Ca. 35 ; Clark v. Lord 
Angler J supra : Griffith y. Hood^ 2 Yes. Sen. 452. And see Nos. 
5, 8, and 19, posU 

3. Where husband and wife join in a suit as plaintiffs, or answer as 
co-defendants, it is to be considered as the suit or defence of the hus- 
band alone ; and it will not prejudice a future claim by the wife in 
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0pect of her separate interest, Hughes v. Evans^ 1 Sim & S* 185 ; 
and see, Mole v. Smithy IJ. & W. 665. 

4* Id a case where a woman was a complainant, and appeared as a 
spinster, and the fact was not known to her solicitor until the cause 
was heard and a decree had, the court, upon the husband's underta- 
king to abide by the proceedings in the cause, and to be liable for the 
costs, gave him liberty to go in before the Master and act upon the 
decree as if he were named a party upon the record. Fan'er v* Wy" 
ati, 5 Mad. C. R« (449.) 

5. In connection with No. 2, it is to be observed, that a married 
woman may sue alone in reference to property settled upon her, even 
where there is no agreement in writing, if the separate property be 
personalty. In respect of her separate estate, she is looked upon as 
a Jeme sole. And in a court of equity, although not at law, baron and 
feme are considered as two different persons ; and, therefore, it is, 
that a wife, by her prochein ami, may sue her own husband. StttrgU v. 
Corp, 13 Yes. 190 ; 3 P. Wms. 38, note A ; but see, Freem. 22. See, 
abo, No 11a, posL And the husband can file a bill against the wife ; 
Brooks v. Same^ Free. Ch. 24 ; ^inalie v. MedlicoUj 13 Yes. 266. 

6. If the husband be abroad, or is banished, or has abjured the 
country, or is an alien enemy, a married woman may exhibit a bill 
alone, and as if she were a Jeme sole. Ccutlelon v. FitzwilliamSj Ga- 
ry, 143; Wyatt's P. R. 310; Coop. Eq. 204; 4 Yin. 147; Cur. 
Can. 469, 472. 

7. In case a bill be exhibited in a wife's name against her husband : 
upon an affidavit that she is not really a party to it and knows nothing 
of it, nor consents to it, the same may, by motion, be dismissed. Wy- 
att's P. R. 60. 

8. If a wife claims any property in opposition to the marital rights, 
she sues by her next friend. But a suit cannot be brought in the name 
of a feme covert without her consent. When the same is brought 
with her consent, the prochein ami may be changed on her application, 
yet the person substituted would have to give security for the costs al- 
ready incurred. Griffith v. Hood, 2 Yes. Sen. 462 ; Pennington v. 
Clark, 1 S. & S. 264 ; Andrews v. Cradock, Free, in Ch. 376 ; Coop. 
Eq. 30 ; 193d Rule of N. Y. Chancery. 

19 
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Anfl it appears the husband may not ovij be the next {neadi bat 
that it may oflen be desirable he diould be so : for by joining the wife 
as a co-plaintifTy he will thereby admit the statement in the bill, that it 
is the separate property of the wife, and this would answer all the pur- 
pose of making him a defendant. Smith v. Jkfyers, 3 Mad. B. (474.) 

9. If a husband should attempt by bill to obtain the opinion of the 
the court relative to a marriage settlement, wherein the wife has a con- 
tingent interest, it will be necessary to make her a party. Htnring v. 
Foe, 1 Atk. 290. See this more at large in No. 16^ post 

10. As to cases where a husband is lunatic and the wife has an 
equitable right to property, see No. 29, post Carter v. Carter, 1 
Paige's C. R. 463, 

11. There can be no doubt of the right of an adult husband to file 
a bin in the Court of Chancery for the partition of his wife's estate, 
although she is an infant ; and he has a valid and subsisting interest 
of his own in the premises, and may, therefore join with her in the 
hill. Star$ v. Hyer, 1 Paige's C. B. 485. (a) 

11a. If a wife be a ctatui qiu trust, and it is necessary she should 
file a bill, it is to be done dirough a next friend. In the case of Kirk 
V. Clarhy Prec. in Ch. 275, a cestui que trust, who was a feme covert, 
was made plaintiff by her brother and prochein ami against the defen- 
dants, one of whom was her husband ; and the course of the court 
agreed to be, that a/eme covert might sue her husband by next friend. 

lib. If a wife be divorced a mei»a et thoro, and she is entitled to 
a devise independent of her husband, it will be necessary for her to 
sue for it by a next friend. And, it is isaid, that in such a case, the 
husband ought to be a defendant : but this would not be necessary if 
the property to which she was entitled as a feme soU were personalty. 
Freem. 22. And see Nos. 5 and 8, ante. 



(a) Obftocsllor Walirorth goet oo to saj, •< Id Uie caie of Zard Brook ▼« Lord 
Idufy I£er{fordf S P. Wmt: 518, Uie folo complaiaant WM ao infant, and yet partitioo 
decreed.*' Bot (be partition w%m not perfected at the time of the decree, (ao far ai con- 
vejances were concerned) : for the infant iras to join in the conrejance when of •§«.—> 
Aid Me Att. Qen. r. Hamiltoih I Mad. R. (tlS) { HdffiaaD*! Matter, 147. 
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12 The statutes of the state of New-Tork have pomted out who 
shall and may be parties to bills for divorce, separation, and the ani- 
nolling of a marriage. 2 R. S. 142. 

Upon a bill brought to annul a marriage on the ground that one of 
the parties was under the age of legal consent, the same may be brought 
by the parent or guardian entitled to the custody of such minor, or by 
die next firiend of such minor. § 21. 

Where it is sought to be annulled, on the ground that a former hus- 
band or wife of one of the parties is living, either party may apply, 
daring the lifetime of the other, or the application may be made by 
such former husband or wife. § 22. 

If a marriage is sought to be annulled on account of idiotcy of 
one of the parties, the application may be made by any relative of 
such idiot interested to avoid the marriage, at any time during the life- 
time of either of the parties. § 24. 

In cases of lunacy, during the continuance of such lunacy or after 
the death of the lunatic in that state, and during the lifetime of the 
other party, the application may be made by any interested relative of 
the lunatic. §25. 

If no application be made by a relative, and the married parties are 
both alive, any person as the next friend of the idiot or lunatic may be 
the party applying. lb* 143, § 26. 

And the lunatic himself, after the return of reason, and where there 
has been no free cohabitation since such return, may make the appli- 
cation* § 27. 

• 

A marriage may be annulled, on the ground that the consent was 
obtained by force or fraud, during the life of both or one of the par- 
ties, on the application of the party whose consent was so obtained, or 
of the parent or guardian of such party, or of some interested rela- 
tive. § 30. 

A suit to annul a marriage on the ground of physical incapacity can 
only be maintained by the injured party ; (and it must be brought with- 
in two years after the marriage.) § 33. 
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A bill for a diyorce may be exhibited by a wife in her own name, as 
well as by her husband ; and this was the practice prior to the opera- 
t|on of the above statutes. A separation from bed and board for ever, 
or for a ]irrfited period, may be decreed on the complaint of a married 
woman. lb. 144, §, 38 ; mrby v. Kirby, 1. Paige's C. R. 261 ; 2 R. 
S. 146, § 50. 

A rule of the Court of Chancery of the state of New- York would 
seem to trench upon some of the above enactments : '* no bill shall be 
filed in the name of a feme covert^ to obtain a sentence of nullity de- 
claring void her marriage contract, or to obtain a decree for a separa- 
tion or limited divorce, unless the suit is prosecuted by a responsible 

person, as the next friend of the complainant, &c.*' Rule, 163. (6) 

An important question, tending to try the validity of this rule, came 
up a short time ago before the Vice Chancellor of the first circaitof 
this state. It was in the case of Wood v. fVoody M. S. The bill was 
filed by a wife against a husband, for a divorce a menaa et ihoro ; but 
it did not appear to be filed by any next friend. The defendant de- 
murred. Mr. Henry W. Warner, for the complainant, made an able 
argument ; and rested this part of the matter upon two points : let, 
that this 163d rule, if it was intended to disqualify the plaintiff from 
suing in her own name, and without a next friend to file her bill, was 
contrary to law; And, 2ndly, the 163d rule, admitting it to be valid, 
was substantially a rule requiring security for costs to be given ; and 
did not alter the forms of pleading nor in any manner justify the de- 
murrer. The Vice Chancellor allowed the demurrer. Althougli the 
matter has, wo believe, been carried up to the Court of Errors, and is 
as yet undecided, still, as we are given to understand the Chancellor's 
opinion accords with the decision of his honor the Yice Chancellor, 
it may not be amiss to give the latter a place here : <<&c.'' << It is 
*< admitted that the 163d rule of this court requires the bill should have 
*' been filed by some person as the next friend of the complainaqt : but 
" it is contended, that the statute gives a wife the right to proceed in 



<6) The atatates direct* ** that raifa (o annul a morriage, shall be bj a bill, Mid be 
coodacted in the Mine maoner aa other aoits proaecated in coarta of equitjr.*' S R. S. 
14< tec. 35. 
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^ such a case as this, In her own name, and that no rule of the co^rt 
*^ can restrain or take awaj that right. 

** Under the former statute, it was the practice to file hills for this 
'< cause, as well as for the cause of adultery, in the name of the wife 
*' only ; but it will be perceived that by the Revised Statutes, an alter* 
'* ation has been made in the practice. 

*' In the case of adultery, it is expressly declared, that the wife may 
*' exhibit a bill in her own name : as she could do under the old statute 
*^ in all cases. But in the two other cases in which a wife may exhi- 
<< bit a bill, to have the marriage declared void or for a limited divorce, 
** the words, ^ in her own natne,^ are omitted. And it was understood 
<«by the Chancellor, when making his rules, that the revisers and the 
*' legislature intended to make a distinction, and in the two latter ca- 
" ses, to require the wife's bill to be exhibited by some responsible 
** person as her next friend. 

'' At common law, where a wife undertakes to prosecute against her 
" husband or adversely to him, she must do so by some person as her 
" next friend, she being incompetent to sue in her own name, unless 
'* where the right and capacity to do so is given to her in express terms 

by the legislature* 



<( 



*' The Chancellor, therefore, felt himself not only authorized, but 
** required, under the Revised Statutes, to adopt the 163d rule. And 
« proceeding as it does from authority paramount to mine, I must give 
^* effect to it* The demurrer must be allowed. I am not obliged, 
** however, to dismiss the bill. I shall give the complainant leave to 
*^ amend by procuring some person to become a party to it as her next 
'* friend. As the court has power to award costs against the wife, this 
*^ most be on payment of the defendant's costs of the demurrer," 
&c« &c« 

13. On a bill filed by husband and wife for a distributive share of assets 
due to the wife, and the husband dies, the cause of action survives : 
the suit may be carried on by the wife alone. As it was not reduced 
into possession during the lifetime of the husband, his representatives 
have no cause of action. J\/PDowl v. Charlea^ 6 J. C. R. 132 ; and 
tee, 2 R. 8. 184, 185 ; 3 Chan. R. 40 ; Vaughan v. FTibcm, 4 Hen. 
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& Mumf. 453 ; Coppin v. , 2 P. Wms. 496 ; Bond v. Stmniofw, 

3 Atk. 21 ; Anon^ lb. 726. 

But if she had died, it would have abated ; and, in such a case, the 
suit should not be revived in the name of his administrator. Yet the 
death of the wife, when they sue for what they have a joint right to, 
shall not abate the suit : for the whole interest survives to the husband. 
Fieri Y. Kawse, Caiy, 169 ; Shdberry v. BriggSj 2 Tern. 249 ; Thome 
V. Brendj Caiy, 88. And see No. Zlypost. 

14. A husband, afler the death of his wife, should not file his bill for 
choses in action of the wife in his own right, until he has taken out^- 
ministration. Grosvenor v. Lane^ 2 Atk. Ch. C. 180. 

15. In a case where a marriage settlement had been made of cer- 
tain lands on the husband for life, remainder to the wife for life, with 
divers remainders over, a bill was brought by the husband in order to 
have the opinion of the court whether a certain parcel of land was 
not intended to be included in that settlement. There was] an objec- 
tion taken at the hearing of the cause that the wife was not made a 
party; and the Lord Chancellor allowed the objection, for he said if 
the court should be of opinion against the^ husband, such decree 
would not bind the wife — ^his lordship therefore ordered the cause 
to stand over, that the wife might be a party. Boden v. DettotD, 1 
Atk. 290. 

16. ** It is ordered a subpoena be awarded against the defendant to 
** be examined upon interrogatories, whether before his answer he had 
<< knowledge that the plainant was married, and would take no advan- 
*' tage of the same marriage in his answer, then the matter to proceed 
** without bill of revivor." Cary, 74. 

17. Where there is any thing for the separate use of a wife, a bill 
ought to be brought by her next friend for her : otherwise, it is her 
httsband^s bill. However, there have been cases of such a b3I by the 
husband and wife ; and the court has taken care of the wife, and or- 
dered pa3rment to some person for her. So, a bill for the wife's equity 
against her husband, until a proper settlement, will be sustained ; aAd 
tiie parties who may be sued by the husband, or her next friend, may 
ile the bill for her benefit. Griffith v. Hood, 2 Yes. Sen. 452 ; Clancy 
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474 ; and see pages just before and afier of that book* See also 
the latter part of No. 8, ante. 

18. Where a married woman is complainant and her prochein ami 
dies, Ae must name a new next friend in due time afterwards, or ber 
bOI will be dismissed. The yice-Chancellor (Leach) ordered it to 
be done within two months. BarUe v. BarUej I Sim. & S. 100. 

19. A wife was allowed to file a bill alone against one to whom 
tlie husband had entrusted a sum of money for her livelihood ; the 
wife and husband having separated on a difference. Carj's Re- 
ports, 87. 

20. Bohun quaintly says, ** a single woman, widow or maid, may 
M sue and be sued here as another body." Cur. Can. 476. 

21. If the parties plaintiff and defendant marry, the suit abates ; 
and so if one of the plaintifis marries one of the defendants. Where a 
man, not a party and having no interest in the suit, marries the com- 
plainant, he would have to be made a party ; and this is done, accord- 
ing to the English practice, by bill of revivor — for the suit abates. 
lb. 470 ; Wyatt's P. R. 54 ; Lube, 295 ; 1 Harr. Pr. 269. (6th edit.) 
And see No. 33, post 

m 

21a. The husband need not be a party with the wife in a bill against 
a trustee, for her separate maintenance. Sanky v. ChuUUngf Gary, 87* 
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22. In a case where a bill was brought by a husband against his 
wife, she applied to the court for a guardian to be assigned, in order 
to put in an answer Tor her : but the then chancellor was of opinion 
that the husband's bringing a bill against her was admitting her to be 
tkfenu $qUj and she must put in an answer as such ; and that he never 
knew an instance of appointing a guardian in such a case. Ex forU 
8irangemtji$t 3 Atk. 478. 
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23. If she claimd in opposition to any demands of her husband, or 
if she lives separate from him, or disapproves of the defence he wishes 
her to make, she may obtain an order to defend the suit separatelj. 
Coop. £q. 30, 31 ; fVyboum ▼. Blount ^ 1 Dick. 155 ; ]^tw$ome v* 
Bowjjer, 3 P. Wms. 38, note, a ; Pentie v. Swaintj 1 J. C. R. 24 ; 
Ferguson v. Smithy 2 lb. 139 ; and see, Carey v« Whittingkamj 1. S. 
& S. 163. 

24. But it is not a ground for the wife's answering alone, that her 
husband is in prison. Anonymoua^ 2 Yes. Jr. 332. And, in general 
cases, they must be joined and answer together. Coop. £q. 24 ; 
Cary, 55, In a case where no order had been obtained for the wife to 
answer separately, but she had put in a separate answer deliberately, 
by good advice, being fully apprized thereof and consenting thereto, 
and done at her request, with the consent of her husband, and the 
plaintiff had accepted thereof and replied thereof, but then objected to 
it for irregularity, the court decided in favor of the answer. Duke of 
Chandos v. Talbot^ 2 P. Wms. 371. (c) 

If the husband and wife, defendants in a suit, live separate, the 
husband will be allowed, on an affidavit of separation and (hat he has 
no control or influence over the wife, to put in a separate answer. 
And in such a case, an order was made that he should not be liable 
to process if she neglected to answer. BatTy v. CarUf 3 Mad. R. 
(472 ;) and see, Chambere v. Bull, 1 Anst. 269 ; Leithly v. TayloTy, 
Dick. 372 ; same book, 133, 143, 155 ; Plomer y. Same, 1 C. JL 68. 

If a joint answer has been put in by husband and wife to a suit, 
wherein the wife is a material party, and the bill is amended, and (hen 
the husband goes abroad, the wife cannot be brought into contempt 
without an order to answer separately. Tarleton v. Dyer 10 Yes. 442. 



(c) The wife, in lome cases, maj be commiUed for not aniirering in conjunction with 

her husband. Pain v. , 1 Ch. C. 206; Card's Rep. 92. A wife's entwer differing 

from her husband's shall not prejudice him, Anonymous, S Ch. Ca. 39. After a wife hmm 
obtained an order to' answer separately, she is entitled (o all the orders for time toumwr^ 
and is not bound by any previous order obtnined by the husband for that purpo<e on be- 
half of himself and her; Jackson r. Haworlh^ I S. & S. 161. Admissions in the answer 
of a/«im( covert^ joining with her husband in answering the bill, wit! not be pennittad to 
be read against bar ; H9dg9on t. JlCrreit, 9 Price, 563. 
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But she will not be allowed to have her owa acts set aside. 3Vo- 
vers ▼. Buikdeyj 1 Tes. Jr. 384 ; S. C. Dick. 138 ; and see La Aevi 
T. Same^ 3 Atk. 648 ; Wrottesley v. Bendish, 3 P. W. 238. 

A feme cwert is liable to be arrested for not putting in a separate 
answer pursuant to an order obtained at her own request. Powell v. 
Prtntieey Ridg. 258. 

The answer of the wife cannot be read against the husband. WroU 
iesley t. BendUh, 3 P. W. 238. 

24. If a woman concert, with a man to many her and ttie same 
takes place in such a way as to shew that she has done it for the pur- 
pose of protecting herself from suits it seems she can be proceeded 
against as a/eme eoU, Thus in Tharold v. Hay^ Dick. 410, the de- 
fendant being indebted to the plaintiff and others, with a view to cover 
hetself against creditors, agreed to give a man a sum of money to 
many her ; he accepted the proposal ; they were married ; they par- 
ted at the church door, and had no further intercourse. 

Upon the issuing of an attachment in the suit for not appearing, she 
applied to be discharged, with costs ; also that the attachment might 
be vacated, insisting that she was a married woman ; that the plaintiff 
was informed of it, and therefore the attachment issued irregularly ; 
and her counsel alleeed that had she appeared, it would have been too 
late to have objectdH to the propriety of the bill, and cited two cases, 
Traoen v. Buckley ^ and Jemingham v. Ghus^ 1 Wils. 264 ; 1 Yes. 
Sen. 283 ; 3 Atk. 409. 

The court- refused to vacate the attachment ; and said, if the ob- 
jection were to be allowed upon the single affidavit of the woman, 
every suit against a woman for discovery would be prevented : to 
Tacate the attachment would be a ^nial of justice : if she deny the 
plaintiff's allegations by answer, the plaintiff hath an opportunity of 
examining witnesses to falsify it 

25. If a mtgried woman be of unsound mind andjdeserted by her hus- 
band, and she is a defendant in a suit, an order must be obtained, which 
is one ^cotirxe, for her putting in her answer separate ftom her bus- 
band, having had a guardian appointed for her. 1 Grant's Fr. 854 
(2iid edit) See, in connection herewith, the next example. 

20 
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26. Although the rule is, that a feme coverty in the absence of her 
husband, must defend by her guardian (that there may be somebody 
answerable for the costs,) yet, upon an affidavit, made by a wife, that 
her husband — since he entered his appearance — ^had run away and 
could not be found — also, that she had applied to all her friends and 
acquaintance to be her guardian, but that all had refused, because she 
cetild not give security to indemnify them against the costs : this be- 
ing a case of necessity, the court gave leave to file her answer with- 
out a guardian* Glover v. Toung, Bunb. 167. 

In the case of Bushell v. Buahellj 1 Sim. & S. 164, a husband and 
wife were two of the defendants. The former was abroad ; but bis 
wife resided within the jurisdiction of the court. The subpo&na 
against her and her husband was served upon her ; but no appearance 
was entered. An attachment was moved for against the wife for 
want of an appearance. It did not appear that notice of the motion 
was served on the wife. The Yice-Chancellor doubted whether 
there ought not to be notice of the motion. He however, ordered the 
attachment, without prejudice to an application to discharge it, the 
plaintiff undertaking not to execute it without the leave of the court. 

27. If a plea be proper by a husband and wife to a suit brought 
against them, it will be necessary for both of them to swear to it : Pctin 
y. .«», 1 Ch. C. 296 f'and if the wife should refuse to join, the husband 
can move that the plea be accepted. The court will allow it to stand 
as for the husband and permit the plaintiff to proceed against the wife* 
Pome y. Jicaurtj Dick. 13. 

And if a demurrer should be necessary, they must both join. 5pt- 
cer V. Pakine^ Cary, 39. 

28. A married woman cannot be made a party as agent to her bus- 
band to a bill seeking to charge him through such agency ; and this 
was detemuned on the principle that a wife cannot be a witness for or 
against her husband, (d) Le Texier v. Margrave ofJlnspackf 5 Tes. 



{d) There is a siogukr case m Gary, 135, {AUol y. Colston:) " It is laformed fhftt 
'* CoUtoo, ooe of the defendants, examined bia own wife as a witness; it is'therefiire 
^* ordered, the plainaot may taice a subpoena against her on his behalf: and if Colsloa 
^ will not snfier her to be examined on the plaiulant's party, (hen her czaminatioa oo 
« the said Colston's party is suppressed.'* 
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Jr. 322 ; S. €. 15, lb. 159 ; but see at law, Hopkins v. JVfoSintetfXi 4 
Wend. R. 465. 

This doctrine might be different if the husband were to permit her 
to deal as if she were a feme sole. The only general case in which 
an agent is allowed is that of a corporation. Before a married wo- 
man can bo made a parly as an agent, principles must be broken 
through, long acknowledged by the laws, arising out of the relation 
of husband and wife : a case, in which it is almost impossible to re* 
present the degree of inconvenience that would result from the adop- 
tion of this principle ; and the particular mischief must be met with 
the observation, that it must be endured rather than that a general mis- 
chief should bo introduced, which would be against all policy and 
would break in entirely upon the happiness of private life. CoU v. 
Chrayj 2 Tern. 79. 

29. In Carter v. Carter, 1 Paige's C. R. 463, the husband was a 
lunatic ; while the wife was entitled to an equitable allowance out of 
the personalty bequeathed to her by her father. The course pursued 
was, the filing of a bill by her next friend against her husband to secure 
the equitable allowance : and the bill prayed, that a committee of his 
person and estate might be appointed by the court. The husband 
put in his answer by a guardian ad litem, appointed by the court for 
that purpose. The application for the appointment of a commiUee for 
the defendant to take care of his person and of his property could 
not be granted in the same suit. This would have to be done through 
a petition ; and a commission would have to be executed in the 
usual manner. 

30. If a married woman be under age and her being a party is ne- 
cessary, it seems that she must have a guardian appointed for her ; 
and Hale says, the husband cannot disavow the guardian made by 
the court for his wife. 1 Vent. R. 185 ; Infant's Lawyer, 67 ; Moor 
▼. Greenville, Toth. 95. 

31. Harrison says, if a bill is brought against a man and his wife, 
ivfaere the matter wholly concerns the wife, and they both answer, 
and then the husband dies : here a bill of revivor must be brought 
against the woman, for she shall not be obliged to abide by that an- 
swer, which she, together with her husband, or solely as his wife, had 
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(bnnerly made ; because she was then under coverture, and conse- 
qaentlj under the awe and influence of her husband : but if the matter 
in question remains in $tatu qu/o^ it is in her electioni whether she will 
abide by that answer or not. 1 Harrison's Pr. 296, (6th edit) 

As to the practice in the Court of Chancery of the State of New- 
Tork, in cases of abatement and revivor, see the last section of 
Chapter L 

SI a. If a husband and wife, having a joint power of appointment 
in personalty sell and assign it, and the husband dies ; there will be 
DO necessity to make his representative a party in an attempt to open 
the sale. Thus, personal property was assigned in trust for husband 
and wife, with power of appointment ; and survivorship, in default o£ 
appointment. Then, the husband died ; and afterwards, the wife; 
The bill was filed against the purchaser, and the wife's administrator 
to set aside the sale. Held, that the husband's personal representative 
was not a necessary party : for if the sale were good, then he had 
no interest, and if otherwise, the purchaser was a trustee for the pur- 
poses of the settlement, and the wife having survived the husband, 
became solely entitled under the settlement. Dowlin v. MeDougail^ 
1 S. & S. S67. 

32. It seems to be a vexed question, whether, under a contract by 
a husband to sell the estate of his wife, the court will decree him to 
procure her to join. Emery v. 9Fe»e, 8 Yes. Jr. 505 ; see also, 
Pvrdnw V. Jackaofif 1 Buss. 1. 

33. Where a feme sole amwers ; and afterwards pendente UU mar- 
ries, the plaintiff may proceed against her without reviving, and the 
husband shall be boimd by the answer she made whilst sole ; for she 
shall not take advantage of her own act : but the husband, in that 
case, is a party of course in all the proceedings in the cause subse- 
quent to his wife's answer : and there is no occasion for a motion for 
an order to make the hi^sband a party. 1 Harr. Pr. 296, (6th edit. ;) 
and see Cary, 81. 

34. A man having married an administratrix, the plaintiff obtains a 
decree against the husband and wife for i)1500. out of the estate of 
the intestate ; then the wife dies: the plaintiff can proceed agaixisl 
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(he husband without reyiTing against the adminiatratriz of (be wife. 
Jaehmm^ y. Rawlmsy 2 Yem. C. R. 195. 



35* If a suit be brought to obtain a chose in aeiian due to the wife 
dun soloy she must be a party with her husband ; but, still, she may 
be either a defendant or a co-plaintkT according as the circumstances 
wifl warrant it. Clark v. Lord Jlngiery 1 Ch« Ca. 41 ; Pierce v. 
Thomdy^ 2 Sim. 167. 

35a. In general, in a bill founded on a contract, it is on]y necessa- 
Tj to make those persons parties, who are parties to the contract 

And thus, on a bill filed against a husband to set aside a contract 
entered into by him individually for the sale of his wife's estate, where 
he died after filing of the bill, it was considered sufficient to reviye 
against his personal representative, without making the wife a party. 
JBmiphregs y. HoUia^ 1 Jacob's R. 73. 

B5b» After elaborate argument, it was decided by Lord Chancellor 
Eldon, that a writ of n« exe<U against a feme covert administratrix can- 
not be sustained. PanneU v. ToyZer, 1 Turn, and R. 96 ; overruling 
Ambl. 62, and S. C. 3 Atk. 409 ; 1 Dick. 107; see however, Moore 
▼. JBtuUoa, 6 Mad. (218.) 

36e. When there is any change in the i$iierest$ of the parties, a sup- 
I^emental bill is necessary. Therefore, although a wife, having an 
incohate interest in dower, might have been made a party with her 
husband for the sake of conformity, yet, if the husband dies, a supple-. 
mental bill is necessary : for then there is certainly a change of the 
intffl'est of the widow. Her right to dower was before only incohate, 
it is now an absolute right vested in possession, and she ought to be 
called upon to defend it And again : her answer put in during her 
coverture, is no answer as to the rights which devolve upon her on 
her husband's death. Moh v. Smith. 1 Jac. & W. 645 ; S. C. 
again, 1 Jac. 490. 
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36. Where a trustee commences a suit in chanceiji it has b'eeo 
long the practice to require the cestui que trust .to be a party : for, 
otherwise, the latter would neither obtain relief nor be bouad bj it 
And the defendants might be liable to another suit for tbe same 
cause. Still, this doctrine is not so imperative but that there maj be 
some nice cases which will open it. Kirk y. Clark^ Free, in Ch. 
279 ; Toth. 285 ; cases cited in Ingraham's £dt of Yes. Jr. 3 v* p. 
76; Douglas y. Harsfally 2 S. & S. 185: Malin r. MaUn, 2 J. C 
R. 238 : Fish y. Howland^ 1 Page's G. R. 20. 

Thus, a bill was filed by one trustee of stock against the odier to 
compel him to replace it or give security according to an engagement 
entered into when the complainant joined in transferring the stock in- 
to his name : it was not necessary that the cestui que trust should be 
a party. For, this was no bill for execution of a trust* Whatever 
demand the cestui que trust would have, they could never found them- 
selves upon the case the plaintiff made against the defendant. Frash 
CO v. Franco^ 3 Yes. Jr. 75. And see, 1 R. S. N. Y. 730, § 70. 

And in Bifield v. Taylor^ it was decided (in the Irish Chancery) 
that on a bill by a trustee to raise the arrears of an annuity, the cestui 
que trusts were not necessary parties : it appearing on the &ce of 
the contract, that it was the intention of the parties to exclude the 
cestui que trusts from the necessity of taking any part in the trans- 
actions relating to the management of the trusts. 

37. The trustee ought to be a party in a bill filed by the cestui que 
trust ; for although sometimes bills brought by the latter have been 
allowed, without making the trustee a party, yet that was upon the 
cestui que trusVs undertaking for the trustee that he should conform to 
what decree should be made, which might be reasonable, he having 
no interest at all in his own right. In the case of IRrk v. ISrkf Free. 
in Ch* 275, by the order of the court, tho cestui que trust, who was a 
feme covert^ was made plaintiff, by her brother and proc&em am, 
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against Ifae defendants, one of whom was her husband ; and the course 
of the court agreed to be, that a feme covert xaaj sue her husband 
by prochein ami. They would not majie her defendant, because it 
would have taken time to have put in her answer. 

38. A change of interest from the cestui que trust to another, pend- 
ing the suit, can hardly be admitted as sufficient to support the objec- 
tion, at the hearing, of a want of parties, when the court has before it 
the party in whom the legal title resides and the cestui que trust who 
existed at the filing of the bilL The court is not bound to take notice 
of any interest acquired by purchase in the subject matter of the suit. 
With regard to the point of objection for want of parties raised in the 
case of Copk v. Mancius^ 5 J. C. R. 96 : it was fairly presumed that 
the assignment made by the cestui que trusty who was before the court, 
was executed after the filing of the bill ; and the chancellor said, <' if the 
defendants meant to rely upon so formal and technical an objection, 
it was incumbent upon . them to have shewn clearly the existence of 
the Act (f. e» the existence of the assignment) at the commencement 
of the. suit.'' 

39. If one person enters into an agreement with another for the 
benefit of a third person, such third person may come into a court of 
equity and compel a specific performance ; and there are many instan- 
ces where stewards have made agreements, and yet the masters, for 
whose benefit they were made, have come into this court, and obtained 
decraes. Hcark v. JSfmeor, in note to 3 Swanst. 417. 

40. In the case of Montgomerie v. The Marquis of Bath, 3 Yes. Jr. 
560, where trustees, (bankers) had laid out the money of different per- 
sons on a single mortgage, and taken the same in their own names, but, 
by a deed poll, acknowledged the rights of such persons in the money, 
one of the cestuis que trust filed a bill of foreclosure for his share, 
namely, for one-eighih of the gross sum. The bill charged that the 
bankers refused to take any step for the purpose of compelling pay- 
ment of the one-eighth or to obtain possession of the mortgaged pre- 
misesi or of the said undivided eighth part. 

The bankers* by their answert stated, that the gross sumi less the 
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one-eightbt was the property of the eeveral persons aod in the pio- 
portioDS therein aei forth. 

The mortgagor, by his answer, prayed time for the payment of the 
one-eighth, in case the court were of opinion that the phiintiff was 
entitled to caU it in ; and no opposition being made at the hearing, the 
usual decree was made according to the prayer of the bill. 

But if this case had been fully contested, it is questionable how &r 
the course taken by this single plaintiff would hare been sulBcieDt. 

In Lowe v. Morgan^ 1 Br. G. 0. 368, a share of Covent Garden 
Theatre hairing been mortgaged, the mortgagee assigned the mort- 
gage to a trustee, in trust for three persons, who contributed equal 
proportions of the money. One of the three filed a bill to foreclose 
the equity of redemption The cause was opened as a common bill of 
foreclosure, and the ordinary decree pronounced ; but ^the register, 
finding some difficulty in drawing up the decree, applied to the Lord 
Chancellor, who said it was a new case, in respect of their being joint 
tenants, and that it would be impossible for one to foreclose, widiout 
making the other two parties. The case, therefore, stood over for 
that purpose. 

41. To a suit for the execution of a trust, by or against those claim- 
ing the ultimate benefit of the trust, after the satisfaction ot prior 
charges, it is not necessary to bring before the court the persons claim- 
ing the benefit of such prior charges ; and, therefore, to a bill for ap- 
plication of a surplus paid after payment of debts and legacies, or 
other prior encumbrances, the creditor&r, legatees, or odier prior en- 
cumbrancers need not be made parties. Mitf. Fl. (by Jeremy) 175 ; 
and see No. 47,po<l. 

45. Where a trustee is merely a trustee, and there is any act to be 
done by him, it is very commendable in him to be cautious ; but where 
he has a private interest of his own^ separate and independent fi:om the 
trust, it will be vexatious behaviour in him to oblige the cettot ^ite truU 
to come into a court of equity, merely to have the point relating to his 
private mterest determined at the expense of the trust. Mmikj/ v. Pki- 
, 2.Atk. C. £. 48. 
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46. If appointees are numerous, some of them may file a bill on 
behalf of themselyes and others. The Vice Chancellor said, in Court 
V. J^Jffertfj I Sim & S. 105, that, as the appointees under a married wo- 
man's will were cesittis que irustj they ought regularly to be all made 
parties to the suit ; but that, as they were very numerous, (in this case 
more than fifty) aiM as the bill was filed by the plaintiffs on behalf of 
themselves and the other appointees, the rule as to all being made par- 
ties, might be dispensed with. And see Manning v. Thengetf lb. 106. 

47. Trustees of real estate for payment of debts or legacies may 
sustain a suit either as plaintiffs or defendants, without bringing before 
the court the creditors or legatees, for whom they are trustees. Mitf* 
PI. 174. 

48. If trustees under a will have full power to sell lands, and it ap- 
pear or can be fairly inferred, from the circumstances, that they have 
also power to sign receipts (and it is, indeed, an authority necessary for 
the execution of the testator's declared purpose) : in such a case, they 
can sustain a bill, witljout the necessity of adding the heirs at law aa 
parties. But where an equity of redemption of a mortgage in fee was 
conveyed to trustees, upon trust to sell and pay off* the incumbrances, 
and divide the surplus among persons specified in the deed, and which 
deed contained a proviso that the receipt of the trustees should be a 
discharge to the purchasers : it was held that this did not enable the 
trustees alone to defend a bill of foreclosure^ but that the eeatuis quo 
trust were necessary parties to a suit. Sowarsby v. Lacy, 4 Mad. C. 
R. (142) ; Calverly v. PhdpSf 6 lb. (228) ; and see Ja>ne$ v. Btou, 
2 Sim. & S. 600. 



cssTUi qjsz trust; trustee; and, a?pointbe2 Defendani, 



49. Persons having demands prior to the creation of a trust, may 
enforce those demands against the trustees, without bringing befi>re the 
court the cestui que trusto, if the absolute disposition of the property 
is veited tn the trustees. But if the trustees have no suchpowsr ofdis^ 
fosMcn^ Hu persons claiming the benefit of the trustmuttalso iepoHtst* 

21 
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(by Jeremy) 176, and cases there cited ; Whistler ▼. Webb, 
Bunb. R. 53 ; Coop. £q. referring to 1 £q. Ca. Abr. 72 ; 2 Bro. 
C. C. 225 ; and see Nos. 50 and 58, following ; and Nos. 45 and 
48, anie. 

60. Where & personal duty is required to be performed by trostees, 
there will be no necessity to bring the cestui que trust before the court 
Thus, in a bill to be relieved touching a lease for years or other per- 
sonal duty against executors the latter were executors in trust : yet 
it was not necessary to make the cestui que trusts or residuary legtLtoes 
parties, Jbkmymousj 1 Yern. C. R. 261. 

Hinde, in referring to this case adds, " sed qucere.^^ Hinde's Piac. 
5. See No. 36, ante. 

51. Where a real estate or an interest therein is in the hands of a 
trustee, and he conveys or assigns it over to another, who has no no- 
tice of the trust : if the bill be brought by the cestui que trusty it will 
be necessary to make the trustee a party defendant, as well as the as- 
signee. Harrison v. Pryse, Barnard, 324. 

The decree would first run against the assignee, in order to obtain 
the title deeds, and the trustee to stand as a securily for having broken 
his trust. Burt v. Oennei^ 2 Br. C. G. 225. And see No. 63, posi. 

52. If the intention is to have an issue, a bare trustee had better 
not be made a party : for it may hinder his being an evidence, (e 
Wyatt's P. R. 318 ; but see Cook v. Mancius, 5 J. C. R.89. 



53. Upon the bill (or petition) of any person interested in the 
cution of a trust relating to the realty, the Court of Chancery of the 
state of New-Tork may remove any trustee who shall have violated 
or threatened his trust, or who shall be insolvent, or whose insolvency 
shall be apprehended, or who, for any other cause, shall be deemed 
unsuitable. 1 R. S. 730, § 70. 



(e) In suiu agmiMt trattcet for nle, it hat been doubted how far those need b« putiM 
who, althoogh they hare acted, have not raceired any part of (he piodace. Bot the gene- 
ral opinU» oT the Bar appears to run in faror of all being partiei. See Swanit C B. 
144, (Bote b.) 
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And a tnutee can reaign and be diseharged from hia trust 1 R. S. 
730, § 69. 

54. If fraud be suggested against trustees, they must be made par- 
ties to the suit Thus, a bill was brought to set aside a lease for for- 
gery, and charged no fact against the sole defendant, but by way of in- 
ducement only, namely : that there were fraudulent circumstances at- 
tending this case. 

Trustees were parties to the lease, and the fraud was imputed to 
tfaenu 

The defendant's counsel did not raise the objection of want of par- 
ties until after there had been a decretal order, and an issue to try the 
forgery. 

Liord Hardwicke said, the only method to assist this case was, to 
let the cause stand over, and to allow the plaintiff, on paying the costs 
of the day, to bring a supplemental bill, in which he might charge 
the fraud, and make the trustees parties. Janes y. J<me$, 3 Atk. C. 
IL 110. 

65. It would be wrong to make a party of a trustee under a wiU| 
against whom there is no charge of personal fraud, and who has re- 
leased and never acted or accepted the trust As he is not interes- 
ted, he may be examined as a witness. Richardson v. HMertf I 
Anatr. R. 65. 

56. Where a debtor has made a fraudulent assignment of property 
to a party in such a way as still to retain the legal or equitable interest 
in it, the trustee need not be made a party ; but it will be otherwise, 
if the assignment has been absolute. Edmesian v. Lyde^ 1 Paige's 
C. EL 637. 

57. In the case of a breach of trust, any one of several trustees 
may be proceeded against without joining the others* 4 Russ. C. R* 
(note) 272. 

58. Where the cssUm que <niai convey their benefltial interest in a 
portion of a property to a purchaser, the purchaser may file a bill 
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against the trustee for a conveyance of the legal estate, without ma- 
king the eesiuis que trust, who sold to him, parties to the suit Good- 

$on V. EUiMon, 3 lb. 583. 

59. The appointees under the will of a feme covert have a certain 
interest ; their situation cannot be defeated by debts ; and they are in 
the common situation ofceatuis que trust, and must be made parties to 
suits relating to funds over which they are such appointees. Court v. 
Jeffery, 1 Sim. & S. 105. 

60. By the statutes of the state of New-York, a bill or petition 
can be filed against a trustee, (by any person interested in a trust,) in 
order to remove him on account of having violated or threatened to 
violate his trust, or because of his insolvency' or apprehended insol- 
vency, or from being otherwise unsuitable ; and the court has power 
to appoint new trustees. 1 R. S. 730, § 70, 71. 

60. If parties, as trustees, file a bill for property which has been so 
bequeathed as that it shall vest in case certain conditions specified in 
the will are complied with, but shall go to other trustees, for other pur- 
poseSy in case those conditions are not performed : it will be necessary 
to make the latter, parties to the suit — not only for the purpose of al- 
lowing them to assert their right, but because they may choose to raise 
the question, whether the contingency, which is to give them an inter- 
est, has or has not happened. JSltt^y* Gen. v. Goddard, 1 Turn. & 
Russ. 348. 

61. Where a mortgage is made to one, who, in point of fact, is only 
a trustee for another, by whom the mortgage money was really advan- 
ced : this trustee must be a party in a bill of foreclosure ; for it is his 
legal estate which is to be protected by the decree of foreclosure, and 
he is a necessary party to an immediate re-conveyahce, if the mort- 
gagor should redeem* Woody* Williams, 4 Madd. C. R. Q186.) 

62. Where an aliquot share in a certain ascertained sum stands in 
the names of trustees, the party entitled to it should file his bill against 
the trustees only : he would be wrong in joining the other cestuia que 
fnw(— for he can have no equity or relief against the latter persons.— 
SMihy. 5noto, 3 Madd. C. R. 13, (Amer. edit.) 
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63. A trustee who is before the court will not be enabled to appoint 
a new trustee in his place, even though the deed or will appointing 
him gives him this power, without the order of the court. 

Thus, in a case where one was a trustee and guardian under a will 
with an express power to appoint another in his stead, and the trustee 
was a defendant before the court and accounts had been directed, a 
motion was made that the trustee might be restrained from executing 
a convejance to a new trustee. Lord Chancellor Eldon said : ^' The 
defendant appears to me to have no interest whatever in the act of ap- 
pointing a new trustee. If it stands upon this clause alone, he has no 
other discretion with regard to the appointment of a new trustee, than 
trustees in ordinary cases. It is true, he can, by the appointment of 
a trustee, convey a much more extensive interest than a trustee ap- 
pointing a new one in general cases can. 

" But that circumstance does not at all afiect the control of the court 
over his discretion ; though it imposes upon the court a duty more es- 
pecially to take care that its own discretion is wisely exercised ; for, 
when such a remuneration is given to the new trustee as Mr. A. (the 
old trustee — the defendant) can give, no one motive ought to operate 
upon him in the appointment, but to do the very best thing, not for 
himself or the person whom he is to appoint, but for those whose inte- 
rests they are to take care of. 

** There is no doubt, therefore^ of the control of the court over*hia 
discretion. It does not prevent the exercise of it ; but takes care 
that it shall be duly exercised. 

" In the ordinary case, trustees, parties to the suit, will not be allow- , 
ed to change the trustees without the authority of the court. There 
is no doubt the court will restrain ; and it is not a sufficient answer^ 
that the court will take care to prevent the consequences : for the 
mischief is in a great measure done by the appointment : the neces- 
sity of getting back the legal estate. It is enough to say, the court 
does not permit the discretion to be exercised, except under the direc- 
tion of the court The defendant must, therefore, if he wants to ap^« 
point a new trustee, go before the master, and propose a person ; and 
therefore ought to be restrained from appointing a new trustee without 
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an application to the^ court." JVM v. Earl of Skqfhtbury, 7 Ym. 
Jr. 480. 

64. Though hy the death of the cestui qve trtut, the suit abates as 
to him ; yet if there be a decree against him and his trustees, to con- 
vey, &c. the trustees are obliged to convey, for the death of either party 
makes an abatement only quoad himself. 1 Harr. Fr. 297, (6th edit.) 

65. A trustee for three cannot be called to account of a trust by 
one of them. In a case of this kind, the defendant pleaded he was 
entrusted for three children, namely, for the plaintiff and his two bro* 
thers ; and that the other two not being made parties to the suit, he 
was not bound to answer : for otherwise he might be thrice^called to 
an account for the same matter. The plea was allowed.(y^ Hdmui 
V. SUvenSf 1 Yem. 110. 

66. T¥here a real estate is in the hands of a trustee and the trustee 
conveys it over to another who has no notice of the trust : if a bill be 
brought by the ce^itft que trusty the trustee will have to be made a defen« 
dant. Harrison v. I'ryse^ Barnard, 326. 

67* Upon a bill for a specific performance of a covenant under hand 
and iseal with A. for the benefit of B., the former must be a party to 
the suit. Cooke v. Cookcy 2 Yem. 36. 

.68. An intermediate trustee of an equitable interest need not be a 
party, when the ostensible trustee and cestui que trust are before the 
court. 

Thus, in a bill to carry the trusts of a will into execution, whereby, 
amongst other things, lands were limited to trustees for a term of 500 
years to raise iS4,000 for younger children's portions. There being 
six younger children entitled under this limitation to have the jg4,000, 



if) It appears that the plea came on to be argued, and no counsel attending for defen- 
dant, the plea was o?er'roled, and the defiandaiit ordered toanswer ; after«ranl«» the fbnner 
order wji« stayed, and the plea set down (o be argued. On the 15th of December fill* 
lowing it came on, bat no counsel appeared for the plaintiff, whereupon— 4n the presence « 
of the defendant's coansel— the said plea being in abatement for want of parties, the 
wu allowed, lb. note, by Raithb/. 
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two of them assigned their shares of the £4,000 to a trustee for the 
benefit of two other of the children. And the only question was, 
whether it was necessary that this trustee should be a party to this suit. 
For the plaintiff it was insisted, that as the original trustees of the 
term who had the legal estate and all the children who had the ben- 
eficial interest were before the court, there was no occasion to mako 
the other trustee a party, and the court would direct a sale of the term 
without his joining in the sale : and of that opinion was the court 
Head v. Lord^Teynhamf 1 Cox's Ca. 57. 

69. In a IhU to obtain possession of a deed, it is not necessary to 
make the person with whom it is deposited a party* But if he had 
delivered up the deed in breach of his trust, then he ought to have 
been brought before the court, in order to be charged in respect of 
such breach. Knye y. jKnye, 1 S. & S. 61 ; S. C. again, 2 Sim. 
161, (called l&iye ▼. Moieley,) 

70. When three trustees are involved in one common breach of 
trust, a cestui que truii suffering from that breach, and proving that 
the transactions were neither authorized nor adopted by him, may 
pioceed against either or all of the trustees. Walker v. Symandif 8 
Swanst. I. 

70a. A cesitd que truitj who is not made a party to a bill will not 
be allowed to come into court and oppose a motion in a tause. BaU 
V. numardy 6 Mad. C. R. (275.) 

In this case a reference was made by the the counsel, who desired 
to oppose the motion, to the case of Creagh v. Jiugent^ Mos. 354 ; 
bat the court said, that case was determined under very special cir- 
comstances. S. P. in matters of petition where tenants are concern* 
ed. JBeftee v. Bettee, 6 Mad. C. R. (29.) 
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71. As to bills filed by a creditor seeking to charge a corporation^ 
■66 No. 8, in Chapter IL ; 2 R. S. N. T. 464, § 45. 
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72. A single simple-contract creditor may file a bill for satisfaction 
of his single demand out of tho assets of a deceased debtor, although 
the interest of every other unsatisfied creditor may be consequentially 
afiected by the suit, for that interest is not deemed such as to require 
the creditors should be parties. But the latter, will not be bound by 
any account of the assets taken under such a decree. Coop. £q. 186, 
187 ; Mitf. (by Jeremy) 166 ; Atty. Gen. v. Comthwaite 2 Cox's C. 
C. 44 ; and note (1) p. 45, of Amer. edit. And Nos. 73, 74, fol- 
lowing ; and as to a bond creditor, No. 78, poML ' 

72a* If one creditor files a bill in tho court of chancery, and after- 
wards another files a bill, and the executor answers the second direct- 
ly, and a decree is obtained, then it is competent for an executor 
against whom it is filed to restrain the first from proceeding ; and the 
course has lately been, when a creditor.is thus stopped, to pay him 
the costs that he has incurred, prior to his haTing notice of the de- 
cree. This rule is said to be universaL Jackson v. Leafy below. 

In Marrice v. The Bank of England^ Cas. Temp. Talb. 217 4 
Bro. P. C. 187, one creditor was restained, afler there had been a 
decree at the suit of another ; and afterwards there were several cases 
which were argued at great length, before Lord Thurlow, in conse- 
quence of doubts that he entertained, whether the same principle 
should be applied where the bill was filed by residuaiy legatees ; or 
where . the executors or trustees themselves instituted the suit ; it 
was finally decided that the same equities existed in those cases. 
Lord Thurlow, during his chancellorship, would not grant an injuac- 
tion, unless a bill was filed against the creditor ; but Lord Loughbo- 
rough, afterwards, was in the habit of doing it Per Lord Eldon, in 
Jackson v. Leaf^ IJ. & W. 229 ; and see cases in the notes there. 

73* But the most ordinary bill by creditors is one wherein a few sub- 
stantiate (for they can do so) a suit on behalf of themselves and the 
other creditors of their deceased debtor, for an account and application 
of his assets, real as well as personal, in payment of their demands ; 
and the decree being in that case applied to all the creditors, the other 
creditors may come in under it and obtain satisfaction of their demands 
equally with the plaintifis in the suit; and if they decline to do so, 
they will be excluded the benefit of the decree, and will yet be con- 
sidered as bound by acts done under its authority. The courts look 
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more fiiverablj upon bills filed by a few creditors on bebalf of all than 
upon those filed by a single creditor on his own behalf merely (al- 
though it is rather a matter of convenience than of indulgence to per* 
mit the former :) for it tends to prevent several suits by several cred* 
itozs, which might be highly inconvenient in the administration of assets 
as well as burthensome on the fund to be administered. Leigh v. 
T%oma$j 2 Yes. Sen. 312 ; Hendricks v. Bobinson^ 2 J, G. R, 383 ; 
Brawm v. Bickelts^ 3 lb. 553 ; Fiak v. Howlan^ 1 Paige 20 ; Mitf. 
(by Jeremy,) 166, referring to Good v. Blewitt^ 19 Yes. 336 ; JUn- 
gM V. Haddon^ 1 Mad. R. 285, (Amer. ed.) 

It should be remembere#to put in the bill, that it is filed on behalf 
ef those who are complainants and all other the joint and separate 
creditors. Brown v. RickellSy 3 J. C. R. 556 ; Leigh v. Thomaa^ 2 
Yes. Sen. 311 ; Baldwin v. Lawrence^ 2 Sim. & S» 18 ; HaUell v. 
Saa^y 2 Page's C. R. 15. And see No. 5, under Chapter II. 

But a creditor cannot sue on behalf of himself and others, who 
have no common interest with him. Bumey v. Morgan^ I Sim. & 
a. 35& 

74. Some of a number of creditors, parties to a trust deed for pay- 
ment of debts, (and where all the creditors had signed the deed) have 
Jbeen permitted to sue on behalf of themselves and the other creditors 
luuned in the deed for execution of the trust ; aUhough^one of those 
creditors could not in that case have sued for his single demand with- 
out bringing the other creditors before the court. This seems to have 
been permitted purely to save expense and delay. Mitf. PI. (by Je- 
jremy) 167 ; referring to 3 Swanst 144 ; n. I Bferiv. 3^1 ; 2 Sim. 
8. 91, 106. 

7^. Where jone creditors file a bill on behalf of themselves and all 
the others, the suit will not abate by the death of one; the right survives. 
And in proceeding in such a case, I presume it should be by petition, 
shewing the death, and asking that the deceased party's name might 
be stricken out of the bill and an order granted that the suit should 
be continued in the names of the survivors. Leigh v. Thomas^ 2 Yes. 
Sen. 312. And see the latter part of No. 76, following. 

There is a case where a aingle creditor filed a bill on bebalf of him- 

22 
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delf and others, creditors ; and he died after a decree had been made \a 
the cause. The Vice-Chancellor (Leach) stated, that as the representa- 
tives of the deceased creditor had an interest in the prosecution of the 
suit, in respect of the costs already incurred in it, that no other credi- 
tor was at liberty to file a supplemental bill without notice to such re- 
presentatives ; and that the proper course was for the creditor desiring 
to prosecute the^uit, to move that he might be at liberty to file a sup- 
plemental bill, if the representatives of the deceased plaintiff did not 
revive within a limited tinne ; and to serve the order upon such repre- 
sentatives. Dixon V. fVyaiiy 4 Madd. C. R. (393 ;) S. P. JBurneg 
v. Morgan^ 1 Sim. & S. 368. 

76. It was ^aid by Sir John Strange, in Leigh v. Thomas^ auprOj 
(hat there was no instance of a bill by three or four, to have an ac- 
count of the estate without saying they bring it in behalf of themselves 
and the rest of the creditors : otherwise the executor might account 
to all the other creditors in other bills. We have before shewn that 
a single creditor's bill can be supported (No. 72, and see No. 74 ;) 
and there is a modern case where four creditors prayed an account 
and payment of a dividend on their respective debts, as payable under 
a composition deed, to which they, with several other creditors, were 
parties : and the bill did not pray relief on behalf of the creditors 
in general, but only an account and payment to the plaintiffs* But 
the propriety of bringing the bill in this form evidently struck the mind 
of the Chancellor. It was lefl a question in this case, whether the 
death of a plaintiff in a suit instituted by some creditors in respect of 
tiieir several demands, but not on behalf of all the creditors, would not 
cause an abatement? Baddy v. £en/, 1 Meriv. C. R. 361. 

77. Judgment creditors, in cases of fraud in the original debtor, 
have a right to unite in one bill to detect and suppress fraud, and to 
have the debtor's fund distributed according to the^riority of their 
respective liens, or rateably, as the case may be, equally as well as 
they may in ordinary practice unite in one bill against the legal repre- 
sentatives of the debtor. Brinkerhoff v. BnyiDn^ G J. C« R. 151 ; and 
see this considered in Fellows v. SanUy 4 Cow* R. 682* 

A sole judgment creditor's bill has been sustained where It did not 
appear there were any other judgment creditors* Hendt^ks v. RoIh 
iMon, 2 J. C. R. 283. 
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By the statutes of the state of New- York, a judgment creditor, 
whose judgment has been returned unsatisfied, may file a bill for an 
injunction and to be paid out of a contract for purchase of lands which 
may have been made or held by his debtor. 1 R. S. 744. § 4. 

And such a judgment creditor may file a bill against his defendant 
and any other person to compel the discovery of any property : or 
ihing in action belonging to the defendant and of any property, money 
•or thing in action due or held in trust for him. 2 lb. 173^ 174 § 38, 
39 ; and see Fellows v. Samcj 4 Cow. R. 682 ; Wood v. Pietee^ 9 lb. 
722 ; Candlei^ v. Peltit, 1 Paige's C. R. 168. 

And a bill may be filed to discover fraud in the giving of judgments. 
2 R. S. N. Y. § 41. 

78. A bond creditor alone may bring a bill against an executor for 
an account of assets. There is no occasion to join other bond credi- 
tors as parties : for the court decrees only an account, and directs the 
executor to pay in the course of administration. The executor, before 
the master, can set forth (as he is conusant of the state and condi- 
tion of his testator,) what debts are prior to the plaintiff's which he is 
obliged to pay, as having a legal preference. Anonymousy 3 Atk. C. 
B. 672. 

80. All creditors who come in upon the advertisement of a master, 
(in a creditor's suit,) are, upon their so coming in, parties to a suit ; 
and if a master, under order, has reported that A. B. and C, as cre- 
ditors who have not come in, have an interest in the fund, they will 
not be looked upon as parties aAer the time mentioned in the adver- 
tisement has run out. They must come in, or they will lose their 
lights. Good V Blewitj 19 Yes. Jr. 339. 

81. A creditor who has been admitted to come in, may revive, if 
the suit abates. Pitt and Creditors of Duke ofRichmond^ 1 £q. Ca. 
Abr. 3, PI. 7. 

But a creditor who comes in under a decree, cannot institute a frdsh 
suit ; yet, where there has been delay on the part of the original 
plaintiff, a creditor will be permitted to prosecute the decree, although 
only interested in a part of it. Edmunds v. Jiclundy 5 Mad. 31. And 
see Fhmng v. Prior ^ lb. 423. 
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If a creditor, coming in under a i!ecree, finds relief necessary wfaidt 
cannot be had^bj a re-hearing of the original cause, the proper coune 
is to file a cross bill. Latowhe v. Lord DuMonyf I Sch. ft L. 149 } 
Tarm v. Fawke^ Dick, 335« 

82. In a case where a demurrer was allowed to a bill bronghc 
against the plaintiff, who was supposed to hare some of the effects of 
the deceased in his hands, because there was no executor or adminis- 
trator made a party, it was said, that if none adHuaistered, the plain- 
tiff, as a creditor, might do so. Camoay v. Sinmde, 2 Freem* 188# 

82a. Any creditor may obtain an order for proseeatiBg a decree ftt 
an account. Creuze v. Htmierj 2 Yes.' Jr. 167. 
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83. The general rules are plain, that a creditor of the testator or 
intestate need not make any body but the personal representative a 
party : the executor, in all cases, sustaining the person of the testa- 
tor, to defend the estate for him, creditors and legatees. ^ewUmd v. 
Champion^ 1 Yes. Sen. 106 ; Peacock v. Monk^ lb. 131 ; Uiiersonv* 
Mair^ 2 Yes. Jr. 95 ; JlUager v. Rowley ^ 6 lb. 748 ; Loi^ v. Jtfig'et^ 
lr«, 1 J. C. R. 305. 

At the same time, if there are any persons who have possessed the 
Estate, or any debtors of the deceased, and any collusion appears be- 
tween them and the representatives, they may, in equity, (although not at 
law,) follow the assets and make them parties, and demand an ac- 
count against them; but that is not to be done, unless there 
is some proof of collusion, insolvency, &c. ^Itchohon v. Sher" 
num, Freem. (181 ; ) Benfield v. SoUmontf 9 Yes. Jr. 77; Daran 
▼. Simpson^ 4 lb. 651 ; BkkUy y. DoningUm^ 2 £q. Ca. Ab. 253, PI. 
10 ; AUager v. Rowley^ svpro ; Colt v. Ifoanter, 9 Cow. 320, 

And a suit will be allowed by accreditor against persons accountable 
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to tbe estate in a case where the representatives camiol or will not act^ 
Burroughi v. ElUm, 1 1 Yes. Jr. 29. 

84. If the general principle will not allow you to bring a bill against 
botfi the executor and a debtor, in the given case, (above,) the same 
principle will apply to a case, where you bring a bill against the exec-' 
utor and a creditor improperly paid by the executor : that is, that, if 
there is no collusion or special case, if the executor is not insolvent^ 
he stands die middle man, responsible to the residuary legatee for the 
property misapplied. Therefore, a creditor should not be made a party 
in such an ordinary iise. UtttrtonY* Mair^wfrai JlUager v. Baw^ 
%, 6 Yes. Jr. 748. 

85. Trustees connected with real estate for payment of debts or 
legacies may sustain a suit either as plaintifis or defendants without 
bringing before die court the creditors or legatees, for whom they are 
trustees ; and the rights of the creditors or legatees will be bound by 
the decision of the court against the trustees. Franco v. FraneOf 3 
Yes. Jr. 75; and see CkurteisY. CandUr^ 6 Madd. 133. 

86. If a debt be joint and several, each of the debtors must be 
brought before the court : because they are entitled to each other's as- 
aistance in taking the account. Wyatt's P. R. 307 ; Van Reimadyk 
V. Eime, iGallis. 371, 382, '3; and see Example No. 37, in Chapter IL 

Upon a bill filed by the United States, within its own courts, pro- 
ceeding as ordinary creditors, against the debtor of theu: debtor for an 
account, &c. the original debtor of the United States ought to be made 
a party, and the account taken between him and his debtor. , United 
SUOa V. Hawland, 4 Wheat 108. 

87. As to judgment creditors, in cases of potion, see example 
No. 48, in Chapter IL 

88. Accordmg to the practice in the Court of Chancery of the state 
of New-Tork, a decretal order will not be granted in a suit for fore- 
closure, until aU the judgment creditors and other incumbrancers are 
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in court, (g-) ffainea v. Beachy 8 J. C. R. 459 ; Gardiner v..Gar- 

nissj 1 Hopk. C. R. 306. 

One who has become an incumbrancer pending the suit, need not 
be made a party, {h) Bishop of Winchester v. Patne, 1 1 Yes. Jr. 
194 ; Cook v. MancitUf 5 J. C. R. 89. And see No. 91, post 

In (he case of Finley v. The Bank of the U. S. II Wheat. 304, it 
was decided, that although, in general, all incumbrancers must be 
made parties to a bill of foreclosure, yet where a decree had been ob* 
tained and sale made at the suit of a subsequent mortgagee, and with 
the consent of the mortgagor, it not appearing to the court that there 
was any prior incumbrance, the proceedings will not be set aside on 
the application of the mortgagor, in order to let in the prior mortga- 
gee, who ought regularly to have been made a party, unless it be ne- 
cessary to prevent irremediable mischief. But, in such a case, the 
prior mortgagee, not having been made a party to the bill, is not bound 
by the decree, and the purchasers under the sale take subject to the 
prior lien. 

All subsequent incumbrancers existing at the commencement of the 
suit, as well as those prior in date to a plaintiff's mortgage must be 
made parties : for they have an interest to be affected, and ought to 
have an opportunity of paying off the prior incumbrancers. If they 



(f ) Bat judgment creditora need not, generally, put in any entwer, where tbeir rigfati 
are properly Mt forth in the bill. It ii enough for them if they appeer: for the taking 
(he bill at confened, will not injure them. JderchanU* Insurana Cb. ▼. JUorvvi, 1 
Paige'i C. R. 657; Rule, 133. 

(^} In a JIT. S. opmion of Chancellor Keni't, he tayn: " In the case of the Biikep ^f 
Winchester ▼. Potne, 11 Vet. Jr. 194, the rerj accurate Sir W. Grant, observed, that a 
mortgage taken pendente UU, cannot be excepted from the operation of the rale that a 
title acquirad subiequen^ the pendency of the autt in Chancery doei not affect the pai^ 
(ieato that suitf and be confirms that doctrine of Lord Alvanley that a Judgment confes> 
fled pendente Hie, is good for nothing. All Incumbrances created aAer a suit in equity is 
commenced are out of the question. They ara good for nothing as respects the rights 
of the parties to the sniL This doctrine was fully and explicitly declared and recognised 
and acted upon in Cook ▼. Jtfancttis, 5 J. C. R. 89. The maxim is, pendente Kte nikU 
timovefur. The Vice Chancellor, in Metea{fe v. Puloertqfl, S V. 4- B. S07, cited and 
flaactioned the principle of Lord AWanley that a judgment confessed af^er a bill of fora- 
doflore is ineflectnal against it" * 
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are omitted, the decree. will not bind their rights* Uainu v« Btachy 
supra, 

89. Where a debtor fraudulently transfers his property, in parcels, 
to three persons, they may all be made defendants in one bill ; the ob- 
jecty>n of multifariousness will not avail ; the property is one subject 
of demand, as it clearly was before the transfers were made. FeUow$ 
V. iSame, 4 Cow. R. 682 ; Brinkerhoffy. BroufUj 6 J. C. R. 139. 

In an ordinary case of a debtor's transferring his property fraudu- 
lently, there will be no occasion to make any other person than the 
debtor a defendant, provided he retains the legal or equitable interest; 
but where it is otherwise, the assignee must also be a party. Edme$- 
ion V. Lydey 1 Paige's C. R. 637. 

90. If a bond or judgment be assigned, th^ assignor as well as the 
assignee must be a party : for the legal right of action remains in the 
assignor. Mitf. PL (by Jeremy) ; but see cases tb6i!e cited. 

91. The following case has been put to me ; and it is one which 
may often occur in our state : 

A. makes a mortgage of land ; afterwards, assigns all his property, 
including the equity of Redemption of the mortgage for the benefit of all 
his creditors; immediately afterwards, judgments are docketted against 
him and the judgment creditors are not parties to the assignment 
The question is, whether, in a bill to foreclose the mortgage, it is ne- 
cessary to make the judgment creditors parties to the suit T 

As a purchaser under the decree to be obtained in the cause could 
not object to take the title (under the decree) from the mere circum- 
stance of the judgment creditors not being joined in the suit, it fol- 
lows, that they were not necessary parties to the bill. 

■ 

But, nevertheless, as the practice of our courts is strict in requiring 
all incumbrancers to be before the court in foreclosure suits, and as 
the rules have made proper provisions against unnecessary allegations, 
and answers, {Gardiner y. Gamisij 1 Hopk. C. R. 306 ; Rule, 132,) 
I am inclined to think it would be politic to make parties of such 
judgment creditors, more especially if the property were great : for it 
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would be erring on the MTeet side, and the only qnestion which coold 
be raised would be one of costs as to so much of the charges as re- 
ferred to the service of subpoBnas, &c. upon these creditors. It is, 
of course, presumed, that the assignment is upon record (1 IL S. 
N. T, 756, § 1} ; and, also, that the assignees under the trust d&ed are 
{Murties defendant to the bill. 

I have found a ease which has a material bearing li^n the subject 
of this section : 

One Beeching made a mortgage of his estate, and became indebt- 
ed to Hayward, in iS60, and then conveyed to Streater, (another de« 
fendant) in trust, to pay the debt of Streater, and then all his other 
debts in average ; then Streater tendered the money to the mortgagee, 
and afterwards assigned the mortgage to Hayward, and then Hayward 
4»btained judgment against Beeching on his bond of Jg60, and then 
Streater sold to the plaintiffs, who not having paid their purchase mo- 
ney, preferred their bill against the mortgagees and Haywaid, to is- 
deem. 

My Lord Keeper ordered, that the plamtiffii should redeem Hay* 
ward's mortgage, and deduct their costs out of the mortgage money, 
and that the judgment shoxdd be paid but in proportion ; for tibough 
Hayward had a title at law, and it was insisted that this ja%ment 
would affect the resulting equity in Beeching, if there was more than 
sufficient to pay his debts, wid none of the creditors of Beeching were 
made parties to the suit ; yet my Lord Keeper thought that the con- 
reyance made for the payment of all Beeching's debts was a good 
consideration, and that being prior to the judgment, the subsequent 
judgment could not affect the estate; and, though no creditors oC 
Beeching were made parties, yet they might be brought in before the 
master* Stephenson v. Haytoardf Free, in Ch. 310 ; and see, Shqt^ 
Aerdv. £en/, lb. 190. 

92. A. being seized of lands and indebted on a judgment, died in- 
testate ; leavmg, a wife and son. The wife took out administmtion, 
and after entering upon the land as guardian, died ; leaving B. her ex- 
ecutrix, who possessed her personal estate. The son died ; and his 
heir, the plaintiff, paid the judgment : to a bill for an account of the 
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profits of fbe landi the administrator de bonU non of A. was a proper 
party. Srea$$nden v. DeereeUy 2 C. C* 197. 

93. If the legatee of a term sue for it, he must make the executor 
a party. It is not sufficient to charge that he assents to the legacy. 
Moor V. Blagraoe, 1 C. G. 277. 

9^ Where a receiver has been appointed in a suit instituted by an* 
nuitants and is ordered to keep down the annuities and other incum- 
brances out of the rents and to pay the residue to the owner of the 
estate, a creditor, who has perfected a judgment against the owner 
pending that suit in chanceiy, may file a bill against the owner and re-> 
ceiyer, prior to the payment of the residue to the owner, in order to 
have his debt satisfied out of the surplus rents, without making these 
annuitants and other incumbrancers parties. And see this case more 
at large under, ** Receiver." Lewis v. Zimche, 2 Sim. 388. 

94a. The creditors of one person cannot maintain a bill against (he 
representatives of another, to part of the residue of whose estate 
such person is entitled. 

It ia impossible to maintain a bill of Ihis kind, except ia the case 
where Ihere is a collusion of the representatives with the person who 
is in possession of the fund : that made out and proved, might sup« 
port such a bill. A strong objection to such a bill is, that if it were 
maintainable by every single creditor upon the fund, so it would be 
against every individual debtor to the fund ; which would load the re* 
eoi|| of the court with an infinite number of expensive suits. Biekley 
V. DorringUmy West's C. R. 169 ; 8. C. under the title of Biekley 
V. Dcnmngton^ 2 £q. Ca* Abr. 253. 

946. If, under the statutes relative to absconding and absent debt* 
ors, there is a surplus after all his just debts are paid, and which ought 
to be refunded to the debtor, the creditors must be notified to exhibit 
their claims pursuant to the directions of the act, or they must have an 
opportunity of being heard. 

And if the debtor comes into a court of chancery for such surplus, 
his course is to make the trustees (under the statute) parties to his 
bill of complaint ; and if they have not given the requisite notices to 

23 
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the creditors to exhibit their claims, notice can be givcD, under the 
decree of the court, in the usual manner of calling in creditors under 
a decree. Lee v. Hunter^ I Paige's C. R. 519, (1829.) 
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95. When an agent has an authority to sue, hi must bring his suit 
hi the name of the principal. Leigh v. ThomaB^ 2 Yes. Sen. 312. 

« 

96. One of the plaintiff's not having any interest in the suit, is a 
good ground of general demurrer or plea to the whole bill. Therefore, 
a demurrer will lie if a mere agent be joined as co-plaintiff with his 
principal. King of Spain v. Machadoj 4 Russ. 238. 

97. In the King of Spain v. HuUett^ note (I) to Blatn y. Agar^ 2 
Sim. 296, which lately came before Lord Chancellor Lyndburst, some 
persons who were merely agents in England for the Spanish €h>veni- 
ment, were joined with the King of Spain, as plaintiffs in a bill for an 
account of monies, belonging to that government, in the hands of 
the defendants. The defendants demurred, generally, to the bill : on 
the ground that the agents, having no interest in the subject-matter of 
the suit, ought not to have been made co-plaintiffi with the ELiii^of 
Spain ; and the court allowed the demurrer. 

97a. If an interest in real property is conveyed to trastees for the 
benefit of creditors whose names are contained in a schedule annexed 
to the deed of trust, there will be no necessity that the latter should 
be made parties in a bill brought for a specific performance, provided 
it is declared in the deed that the receipt of the trustees should be a 
sufficient discharge for the purchase money and that the purchaser 
should not be obliged to see to the apphcatkm thereof, nor obliged to 
inquire into the necessity of making the sale. Bints v. Lord Rokeln/f 
2 Mad. C. R. (227.) 
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98. It was admitted in Barker v. Wyld and others^ 1 Tern. 140*; 
that if there are three joint factors, and a man has a demand against 
them jointly, a bill against any one of them for the whole duty 
shall be good ; and that there are divers precedents of it. The 
reporter of the case adds, *' Sed q. If it be not only, where the 
other factors are btyond sea." And see Cowsland v. Ce/y, Pre. in 
Ch. 83. 

99. In a bill against a vendor for a specific performance, his agents, 
stewards and receivers ought not to be made parties. To permit it 
would be most dangerous. It would be changing their character ; 
and be making them no longer the agents, stewards and receivers of 
the vendor, but of the vendee. In a case of this kind, and where the 
receivers and agents were made parties, the Chancellor, in order to 
prevent the necessity of loading causes with unnecessary parties, dis- 
missi^ the bill as against them, with costs. M'^amara v. fViUianUf 
6 Yesu Jr. 143. 

100. Whenever a person is an agent for another in the sale of pro- 
perty, a bill for an account will lie. The latter can only learn from the 
discovery of the agent how he has acted in the execution of his agen- 
cy ; and it would be most unreasonable that the principal should pay 
him for that discovery, if it turned out the party he had employed had 
abused his confidence : yet such would be the case if a bill for relief 
would not lie. MackBime v. John9Unh 4 Mad. C. R. (373.) 
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1. Although there are manj*' bright lights" among the deaf and 
damib of the present day, jet the principles which govern coorts of 
law and equity do not alwajrs keep pace and mingle with modem cir- 
cumstances; and I presume diat a commission, in the nature of a 
commission of lunacy would have to issue, before a deaf and dumb 
person could come before the court as a party complainant If an 
inquisition were to be retumedi that the person had sufficient intelli- 
gence for the management of himself and his property and was not a 
lunatic, then he could sue alone ; otherwise, he would be made a 
party with his committee. 

Although the courts have allowed deaf and dumb persons to 
do and perform the most important acts in relation even to their real 
estate, yet these things do not seem ever to have been allowedi <i>^* 
til after some examination as to understanding and soundnes of mem- 
ory had taken place. A scholar-like opinion of Chancellor Kent's, 
and in which the most generous equity is apparent, may be found in 
the reported case of Brower ¥. jPf0&ar,4J. C.R.441 ; andseeS Coo. 
R.299. 
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In Diekenion r. BK$»^ 1 Dick. C. B; 268 ; (and wUch is refer- 
red to in the last mentioned case,) a party bom deaf and dunib» upon 
attaining twenty-one jearB, applied to the court for possession of her 
real estate, and to have an assignment of her chattel estate. Lord 
Hardwicke, Chancellor^ having put questions to the party in writing, 
and she having given sensible answers thereto in writing, the same 
was ordered. 

S. A dumb man has been ordered to answer in this court. And it 
is said, he can be examined upon inteirogatories : << for he can signify 
his assent or dissent by signs.'' Cur. Cane. 468. 

3. And yet, in an old case, (22 Eliz.) JlUhamr. Smiih, lb. ; Caijr, 
132 ; see also, hereaAer, next example. No. 3a. a man both deaf and 
dumb was ordered not to answer; and the reason given was, <^for 
such a one cannot hear, and by consequence not understand the ques- 
tions asked." 

The benefits of education at the present day, which are bestowed 
upon persons thus afilicted, may well open thb strange maxim. It it 
opened : a deaf and dumb person can be a witness. He can be tried 
for a crime which would jeopardise his life. 

And a defendant, with these physical defects, has put in an answer 
in a suit we have before referred to* Brower v. Fisher ; but see MatUe 
T. JUorUe, in the next example, No. 3a. Chancellor Kent, in this 
case ofBrower v. f tafter, did not raise any objection to it 

We see no reason which should utterly shut out a deaf and dumb 
person fi'om answering : for he might do it through a sworn interpre- 
ter. The difficulties appear at the outset, namely : as to the suffi- 
ciency of understanding and memory, and the risking of an answer 
through the interpreter. See generally upon this subject. Beck's 
Elements, 256. (Darwall's edit) 

But fhere aro cases wherein diis matter, as to understandiagand 
memory, had better be tried by a feigned issue, rather Aan that sudi 
a party's general answer should be ^tisaHowed. And with regard to 
the interpreter, he is required and admitted in other cases, embracing 
matter of serious moment 
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A deaf and damb person is allowed to obtain possession of real 
tate, if he shews sufficient undeistanding ; Dickensan v. Blisset^ I 
Dick. R. 268 : why, then, shall he not have the power to protect and 
defend that possession ? It is true, he can answer by a next friend ; 
but a formal answer by a prochein ami may sometimes work harm, es- 
pecially if the latter do not thoroughly watch the party's rights. A 
battle is most honestly^fought when all the points are met in the outset 

I presume a draughtsman, in preparing a bill in chancery, would ge- 
nerally allege the incapacity of a deaf and dumb defendant, in order 
that the court, by a commission or personal examination, should as- 
certain his situation, and thfreby strengthen any decree which mig^ 
be required. 

3a. In MarhU v. Markley 4 J. G. R. 168, a female defendant, un- 
married, aged 60 years, deaf and dumb from her infancy, and of such 
imbecility of mind as to be incapable of defending a suit, was admitted 
to appear and defend by a guardian. 
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4. An infant cannot sue in propria persona^ for that he ia not sup- 
posed of ability to manage his causes to the best advantage. Nei- 
ther can he sue by attorney, for he cannot make an attorney. The dis- 
abilities of an infant are intended for his protection and not for the 
protection of the rights of third parties. Infant's Lawyer, (1712,) 53 ; 
1 Yent. 54 ; but see Sid. 449 ; 6 Cranch, 226. 

5. When an infant claims a right or suffers an injuiy, on accoimt of 
which it is necessaiy to resort to the jurisdiction of the Court of Chan- 
cery, his nearest relation is supposed to be the person who will take 
him under his protection and institute a suit to assert his nghts or to 
vindicate his wrongs. Hinde's Prac 3 ; Mitf, (by Jeremy) 25. 

The penoA who instittttes a suit on behalf of an infimti is therefoM 
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(enned his next friend ; (a) but, as such nearest relation may be the of- 
fending party, the court, under its own supervision, as we shall imm^ 
diatelj hereafter shew, in favor of infants, will permit any person sa- 
tisfactory to the court, without the consent of such infants, to institute 
suits on their behalf, (because he does it at his peril) ; and such per- 
son is styled the next friend of the infant in the bill of complaint — 
FuUoiiy. RooseveUj I Paige's C. R. 179 ; 1 Newl. Fr. 52. 

The incapacity ofanmfant arises from his supposed want of dis- 
discretion, as well as his legal inability to bind himself and to make 
himself liable to the costs of the suit. But an infant plaintiff is as 
much bound by the decree as a plaintiff of full age. To the next 
friend of an infant belong several incidents. He is liable to the costs 
of the suit, which renders it important to the plaintiff that the next 
friend be of sufficient substance. And, by the English practice, if 
the defendant can ascertain the contrary, he may, on application to the 
court, compel the next friend to give security for the costs. 1 Grant's 
Pr. 340. (6) 

And within the state of New-Tork, the Chancellor or a Yice Chancel- 
lor or Master must appoint a competent and responsible person to ap- 
pear as next friend for an infant, before any process can be issued in 



(a) The first newt we hear of ft froduin omt, it in th« ttetaCe of Waitniiafter 8. C. 
15; h^fanfM Lawyer, 66. 

4 

(b) And the proprielf of tbii will be more apparent, when it it oontidered that the tn« 
(ant pays no costs on a bill filed bj his next friend. Yet if the infant, on attaining twentj- 
one, tbinlts proper to proceed in tucb tnit, he himtelf will then be liable to all the costti 
1 Giant's Pr. 340. 

There is a case which is often referred to, going to shew that when an infant brings n 
bill bj froehein ami, and nefer stirs in it after he comes of age, that the bill will be dis- 
missed with costs as against both of thens. Turtur r. Saum, t P. Wms. f97. Bot on a 
re-hearing, the bill wu dismissed without costs. 1 Stra. 706 ; and see Afwmfmmu, 4 
Madd. C. B. 461. 

If a bill of an infant, by hIsfrocAtih ttmi, be dismissed for want of prosacatlon, an4 
before taxation of costs the infant dies : in tacb a case, the costs are lost. Morgan f. 
CroutyUm, Bonb. 332. 
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the name of the latter. 2R.S.446,§2; and as to his giving bond, 
§ 5y 6. And see No. 23, post 

6. Chancellor Kent appears to have held the opinion, that a pro^ 
chein ami is a good witness. In Ltqfion v. Luptoiii 2 J. C. B. 626| 
he thus expresses himself: 

*i I shoidd rather think that R. the guardian ad litems is also a com- 
<' potent witness ; (Dickens, 781, Wyatt's P. R. 419.) He can onlj 
*' be liable for costs, and that is a matter of discretion, and depends 
<' upon the fact of misbehaviour. When infants are sued, some per- 
*^ son must appear for them, ad tHern. It is an act of necessity and 
<<good will, and such a guardian is not, of course, chargeable with 
'^oosts, thqugh the defence should fail. He has no certain and fijied 
^ interest in the cause. But the question on his competency is not ma- 
*' terial, for the same facts which he testifies to, are proved by others.'* 

But the current of authorities, although there is confliction both at 
law and in equity, is certainly agfdnst this dictum. It is true that the 
rules of law, as to costs, are more certain than in Chancery. But 
even (he elementary books on pleadings in equity suggest the impro« 
priety of noaking a person a next friend if his testimony will be re- 
quired. 

• 

■ 

In Head v. Head, 3 Atk. 511, the defendant's counsel objected to 
the leading the deposition of the prochein ami^ for the plaintiff, iu he 
was liable for costs ; and the court allowed the objection. 

In Detmiaon v. Spurlingf 1 Stra. 606, which was an action by an 
infant, the wife of the next friend was called^And the court allowed her 
to be a good witness ; while in Head v. Head^ 3 Atk. 547, which was 
a suit in Chancery, it was decided the depositions of the wife of a next 
friend could not be read for the plaintiff, he being Uable for costs* 

In fViiii V. CampbMj 13 Yes. Jr. 493, a motion was made on be- 
half of a plaintiff that the name of a co-plaintiff, as the next friend, 
might be struck out, and another person substituted as the next friend ; 
on the ground, that the evidence of the next friend was necessary ; 
and the plaintiff being answerable for the costs, could not give evi- 
dence for a co-plaintiff. 



INFANT. NEXT FRIEND. &e. 185 

It was Insisted upon by the counsel for the defendant, that the next 
friend retiriog must giv» security for the costs incurred. The Chan- 
cellor said, that ought to be the general rule ; and made the order ac- 
cordingly, upon the terms, that the next friend should give security 
for the costs iocurred in his time. 

In a late case, (DovenpoW v. Davenport^) 1 Sim & S. 101, the Vice 
Chancellor appears to have given a remarkable refusal to an applica- 
tion for a new prochein amPs filing security for costs : Mr. Fisher^ 
on behalf of the plaintiff, moved, that a new next friend might be 
substituted, on, an affidavit that the present prochein ami was a material 
witness for the infant, and must be examined in the cause. Mr. Bell, 
on the part of the defendant,' required that the prochein ami who was 
retiring, should give security for the costs already incurred-; and sta- 
ted, that the person who it was proposed to appoint as the new next 
friend was in indigent circumstances. He, therefore, asked that it 
might be referred to the master, to enquire whether the proposed next 
firiend was a proper person to act iq^ that capacity, with a view to his 
circumstances. The Vice Chancellor ordered the proposed next 
friend to be substituted in- the room of the present one, on tho^ latter 
giving security to the defendant for the costs already incurred. And 
bis honor refused to enter into any enquiry as to the circumstances of 
the proposed n^t friend, who, he said, would be at liberty to file a 
new bill without |ueh inquiry. 

To the account of this case, the reporter has added a judicious note, 
and which will be found below, (c) 

It must be confessed, that the doctrine in this case somewhat 
squares with an Jlnonyniau» one, 1 Yes. Jr. 409, wherein the then 
C^iancellor doubted whether a next friend ought to be discharged on 
account of poverty more than a principal. But, still, this observation 



(e) '• Sm fViiU v. CampbtU 11 Vm. 493. It it Mid in the PrM. Beg. by Wyatt, 349, 

tb«t where a tuit wa> bj • produin ami not tufiicieDt to answer the co»(t, the coort or- 

deied'that another thoald be naroed. lo other books it is steted Uiat the proehtin mnd 

BMSt be a ruponaihk person. Mitf.tl ; 8tr. 708; and s^e Anon^ 1 AUi.670t whM« 

It it said Uiat a ^rodbeui tmi need oot be a reletioo, bot mutt be a ftr^ii i(fmbttane$f 

«a aoooaat of coilt.** 

24 
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occurred after the defendant bad answered ; and it seems the objection 
should have been made beforehand. 

After I bad written these observations my attention was called to a 
case in our own courts, Ftdlony. Jioseveltj 1 Paige's C. R. 180 ; and 
the remarks of Chancellor Walworth are so pertinent and important, 
that it will bo well to give an ample statement of his decision in ttiis 
case of FuUon v. Rusevelt : 

On an affidavit that the proch^in ami was insolvent, and the suit 
had been commenced by him without the knowledge of the infant, a 
motion was made on the part of the defendant to change the prockem 
ami, or that all proceedings should be stayed until security for costs 
was given. 

His honor said : '' It is not necessary for the person prosecuting a 
suit in the name of infants, to shew that the same was commenced 
with their knowledge or consent. Any person may bring a suit ia 
their name, as their next friend, because he does it at his periJ. jSh^ 
drew8 V. Cradock, Prec. in Ch. 376. 

'< The only check upon this general licence is, that on a proper 
application, the court will refer it to a master to enquire whether such 
suit is for the benefit of the infants." (See Stevefi% v. Samey 6 Mad. 
C. R. (97,) where it shews that such application must be ^ong ia 
its merits.) 

" And if the master reports that it is not for their benefit, or that it 
is not for their interest that it should be prosecuted by the particular 
person who has instituted the suit, the court will order the proceedings 
to be stayed. De Costa v. Same^ 3 P. Wms. 140 ; Sullivan v. SoMj 
2 Mor. R. 40. 

" In this respect, it differs from a suit brought in the name of a fenu 
coverL Such a suit cannot be brought without her consent, &c. 

" The important question in this case is, whether a person who is 
insolvent and wholly irresponsible, shall be permitted to prosecute in 
the name of infants without giving security for the costs to which the 
defendant may bo subjected. In the case of Squirrel v. Squirrel^ 
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(Dick. R. 766 ; 2 P. Wms. 297, note S. C.) ciled by the complain- 
ant's counsel, Lord Hardwicke refused to stay the proceedings in a 
suit by a feme covert against her husband, on an affidavit that the 
prochein ami was insolvent. But in that case, the application was not 
made till after the answer of the defendant was put in ; which, of itself, 
was a sufficient answer to the application for security for costs." — 
Long V. Tardy, 1 J. C. R. 202 ; Goodrich v. Pendleionj 3 lb. 620. 

'^ And Lord Thurlow afterwards intimated that an infant might pro- 
secute by a next friend who was insolvent." Jinonymous, 1 Yes. 
Jr. 409. 

** Neither of these cases are binding as authority upon this court. 
On the contrary, all the cases before the revolution hold a difierent 
language. 

** In the case of Wale v. Salter, (Moseley's R. 47,) the Master of 
the Rolls required a prochein ami, who was insolvent, to give security 
for costs ; and it was there said a similar order had been made the 
preceding day by the Lord Chancellor. 

'** The same principle was afterwards recognized by him in ano* 
ther case, although he refused to require security, merely because 
the next friend was privileged from arrest." Jlnonymous, Mosc- 
ley's R. 86. • 

'^ And in a subsequent case, at the Rolls, it was held, that it was not 
necessary the next friend should be a relation, only a person of sub- 
stance, because he was liable for costs. JSnon, 1 Atk. R. 570." 

His honor went on to state what we have set down at No. 13, 
post : and concluded his opinion thus : << In this case, the next friend 
must give security to the defendant to answer the costs of the suit, in 
such sum and with such sureties as shall be approved of by one of 
the masters of this court, within thirty days after notice of the order, 
or the bill must be dismissed — and in the meantime, all proceedings 
therein roust be stayed until such security is (lied." And see Pen- 
nington v. Minn, 1 S. & S. 264. 

7« The court will remove a next friend, if necessary, on account of 
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Us not duly prosecuting the cao8e« Ward v. Wardj 3 Her. R. 706 ; 

Ra»9el V. Sharptf 1 Jac. & W. 483 ; LaneaHer v. I'&ont/on, AoibU 
398. 

Bat the court will not, upon petition of an infant par* j, direct an 
inquiry whether the cause has been properlj conducted ; the mode 
iS| to remove the next friend'^^is above, Mu$$tl v. jS/tarpe, nipra. 

It will also (on motion and through affidavits,) remove a next 
friend and appoint a new one, where the former is so connected with a 
defendant, having an interest adverse to that of the infants, as to make 
it probable that their interest will not be properly protected by him. 

In the case we are referring to, it appears that the procheitkomi was a 
person in low circumstances, brother of the infant's father ; a material 
witness for the latter ; that the interest of the infants and the father 
were adverse ; that the solicitor for the infants, acted for the father 
also, &c. The Yico Chancellor ended his opinion thus : *' If it could be 
** tendered to me by affidavit, that a man of substance, whois himselt 
*' unconnected with the parties, and who would employ a solicitor 
" similarly situated, was willing to undertake the office of next friend, 
'* I should have no hesitation in making the order immediately, and 
*' without making any reference to the master." Peyton v. Bond, 1 
Sim. 390. 

And the court will appoint AproehBtn ami in the room of one dying. 
When, in the progress of a suit, a next friend thus dies, the infant's 
Solicitor should apply immediately to the court, by motion or petition, 
for the appointment of a i;iew next friend. Bracey v. Sandiford^ 3 
Mad. R. (468) ; 1 Grant's Pr. 341. 

And if it appears that he has refused to make such application, or 
really does not make it, the opposite party may obtain an order, in the 
like way, that the infant, upon notice to his solicitor, procure a person 
to be appointed his next friend or that the defendant be at liberty to 
name a proper person or have a reference to a master to appoint one. 
Braeey v. Sandijard^ supra ; Laneoiier v. Tliamionf 1 Dick. 346 ; 
8. C. 1 AmbU 398. 

In ordinary eases, a next friend cannot hmMdf procure the enbeti- 
tiHion of another person, without submitting his own conduct to the ia- 
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▼esligation of the courts through a reference to a matter. MMng ▼• 
SSame^ 4 Madd. (261.); dee also. No. 9. 

8. If bj collusion, neglect or mistake, the next friend does not lay 
the case of tjie infant properly before the court, a new proc/Utn am* 
can bo appointed and a new bill may be filed on behalf of the latter. 
1 Turn. & Yen. Pr. 77 ; Mitf. PL (by Jeremy) 27.; Hdipm v. 8am^ 
Bonb. R. 310. 

And if a defect appeara on the hearing of tha cauee, the court may 
order it to stand over, with liberty to amend the bill. 

If the suit be not fairly intended, but merely to satisfy a purpose of 
spleen, an enquiry into the fact will, upon motion or petition, be direct- 
ed to be made by one of the masters ; and if he report the suit as im- 
proper, the court will order the bill to be dismissed with costs, to be paid 
by the next friend.((i) Da Costa v. Samey 3 P. Wms. 141. ; see also, 
Gage y. Lord Sirafford, 1 Yes. Sen. 545 ; and Bonnet's Master, 46. ; 
Garr v. Drake^ 2 J. C. R. 543, and see No. 24, post. 

9. The proehem amt cannot withdraw himself, without a reference 
to a master to enquire whether it is for the benefit of the infant that 
another next friend should be appointed in his place ; and the master 
is usually at liberty to state any special circumstances he may think 
proper. (e) Melling v. Same, 4 Madd. C. R. (261.) 

And as the next friend, in commencing a suit, undertakes on his 
part that the suit he has so commenced is for the benefit of the infant, 
it is not competent for him to apply for a reference to determine the 
point. Jones v. PoweU^ 2 Meriy. €• R. 141. 



(d) It tboiilcl tMiB (hat no degree of miiteka or miiapprebention, Dothing indeed almrt 
of a ditbonett iDtenlioo will be siiiBcieot to charge a nenl friend penooally with coats; 
fVkUaker ?. JSarlmr, 1 Cos*t C. R. S85 ; Earl qfOtford v. ChurchiU, 3 V. 4 B. fl9 ; 
t HaBfeDig. 471: and tee Anent^wutMB 4 Madd. C. R. 461 , Ttamr ▼. hrit^ % Vea. fitn. 
466 ; 2^iHMr v. hu, Dick. 168. 

(«) A OMater'a report on a referanee toenqolra wbatliar a rait inatitatad in the aama of 
an in&at by a proehmm amt waa nacetaarj, ii not a labfect for eicepiioiM, hot aoy 
objeetioa to it mmt be made on the motioii tocooflnn the report; WkHakir r. Mmrlar, 
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10. If a person (in the case referred to, a solicitor) wholly uncon- 
nected with the family of the infant, files a hill on his behalf and as 
his next friend, the matter can (on motion) be referred to a master 
to enquire whether it will be for the benefit of the infant that the suit 
should be prosecuted. Richardson v. Milter ^ 1 Sim. 133. ; Garr 
V. Drakey 2 J. C. R. 542 ; and see No. 24, post, 

11. A bill may be brought by a next friend in favor of a child in 
ventre $a mere ; and an injunction to stay waste could be obtained 
through such a bill. Musgrave v. Perry ^ 2 Tern. C. R. 710 ; HaU 
V. Same, Free. Ch. 50 ; 1 Salk. 229. 

12* There cannot be two distinct next friendsj so as to sanction the 
filing of two bills. Wyatt's P. R. 224. 5. 

It is said by Mitford, p. 26, if two suits for the same purpose are 
instituted in the name of an infant, by different persons acting as bis 
next friend, the court will direct an inquiry to be made, which suit is 
most for his benefit ; and when* that point is ascertained %dUI staypro' 
ceedings in the other stUt. 

■ 

This doctrine is somewhat doubtful. The only reading which 
shews it is in Gage v. L, Strafford, 1 Tes. Sen. 644. 

In the course of his opinion, Lord Hardwicke said, ** another case, 
in which this court is warranted to stop proceedings short, is that of an 
infant ; as where two bills by prochein amies, the court will refer it to 
see, if for the same matter, and which is most for the infant's benefit, 
and will stop the other.^ It is to be observed that this was a mere 
passing remark. • 

In Price^s case, 3 Atk. 602, Lord Hardwicke casually said, where 
there are two suits brought by difierent prochein amies, and a refe- 
rence to a master to certify which is the properest, there, the court is 
their guardian, and will take care what is done is for their benefit* 

In Owen v. Owen, Dick. 310 ; S. C. note to 2 Meriv. 44, two bills 
bad been brought by different prochein amys, in the name of the infant ; 
upon a reference to a master, to see which suit was most proper to bo 
proceeded in, the master reported the first suit ; the prochein ami in 
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the second suit took exceptioas, which were overruled. Upon the 
petition of the prochein ami in the first suit, the report was confirmed, 
and the petitioner was to be at liberty to prosecute the first suit. Tke 
court ttms pressed io restrain the plaintiff in the second suit from proae^ 
cuiing that atit : hut Sir Thomas Clark^ M. B,j refused to do »a, as 
such proceeding would be at his peril : on searching by order of his 
honor, precedents could not be Jound, the parties generally resting on 
the report. 

t 

In Stevens v. Stevens^ 6 Mad. 97, a motion was made for refer- 
ence, to enquire if a suit instituted on behalf of an infant was for his 
benefit. The Vice Chancellor said, it was essential for the protection 
of infants, that suits on their behalf ^^ti/ci not be discouraged ; and 
such an inquiry ought never to be directed unless there be a strong 
case of no benefit, or improper motive. 

In Taylor v. Oldham^ 1 Jacob's R. 527 ; two bills for the same 
purpose had been filed for an infant, by next friends. There had 
been a decree iil the second suit. The next friend in the first suit af- 
terwards obtained an order for the master to enquiry which of the two 
suits was most for the benefit of the infant plainttfi*. The master re- 
ported, that it would be most for the benefit of the infant, that the first 
suit should be prosecuted being of opinion, that the second was a 
contrivance to elude the efiect of the first, and to place the conduct of 
the proceedings in the hands of the defendant's friends. Upon this 
report, an order was made by the Y. C, directing that all proceedings 
in the second suit should be stayed, that a receiver should be appoint- 
ed in the first, and that the next friend in the second suit shouhi pay 
the costs of the reference and motion. A motion was then made on 
the part of the next friend in the second suit, to discharge this order. 
The Lord Chancellor said, there was considerable difiiculty ; for al- 
though he admitted that where there were two suits, in one of which a 
decree had been made, the other not having arrived at a decree, it wa» 
not usual to make this reference, yet he would not say that there 
might not be exceptions, and an exception might perhaps be furnished 
by an amicable suit of the sort which was before the court. Bat, he 
said, there was this difficulty ; that there might perhaps never be a ds^ 
cret in tlie first cause. He thought that, instead of staying the pro- 
ceedings in the second suit, it would be m(#e according to the practice 
'of the court, to convert it into an adverse suit, by giving the conduct of 
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it to the other parties, rather than to trust to the chance of the first suit 
coming to a hearing. The order wa$ discharged. The next friend in 
the second suit was discharged ; and the next friend in the first suit 
was substituted. It was also ordered that the receiver should be dis- 
charged and another appointed. The costs on the part of the plaintiff 
in bofii suits were to be taxed and paid by the receiver out of the es- 
tate, without prejudice to an/ application bj the iniant plaintiff^ for 
reimbursing her estate those costs. 

In a late English work on the duties of masters (Bonnet's Master, 
45) the author seems to have made use of the doctrine laid down bj 
Lord Redesdale ; but as some of his remarks are pertinent, as to the 
practice in cases of this kind, it will be as well to give an extract : 

*' Where a suit is instituted on behalf of an infant, or where there 
*^ are two suits instituted on his behalf for the same purpose, it is of 
** €our$ef on the allegation of counsel, that in his opinion, they are not 
^< for the infant's benefit, that this reference should be made ; and 
« should the master so report it, the court will stay the proceedings.-— 
'* And where there are two suits for the same purpose, commenced bj 
^* different persons as next friends of the infant, the court« on that alle- 
*^ gation, will refer it to the master, to see which is most for the infant's 
** profit ; and upon these references, the master is at liberty to suggest 
'* any improvement in the frame of the suit, and to report any special 
<< circumstances that in ins opinion may be for the infimt's benefit"— 

Peihaps the true practice is, to allow of a checking or a modification 
of one of the suits, after a decree in either of them. This would be 
conformable to the practice in the above case of Taylor v. OUham. 

In MorHnurv. We$t^ 1 Swanst 358, Lord Chancellor Eldon said, 
if two bills are filed by creditors, the court cannot heforo a decree stop 
either suit ; because non comtatf that a decree will ever be obtained. 

13. Perhaps, in a proper case, on an application to the court, an 
infant who had no means to indemnify a responsible person for coats 
might be permitted to sue by his next friend, injorma ptntperie* tkl^ 
1m^ V. Roeeoelif 1 Paige's G. R. 180. Chancellor Walworth, ia say- 
ing this, adds, *^ I see ao objection to audi a proceeding, thoogli 
Lord Eldon intimated it could not be done. But in such a case the 
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CDort would, in the first place, see that there was probable cause for 
the proceeding, and appoint a proper person to prosecute the suit as 



Chancellor Walworth no doubt here refers to an Anonynuma case in 
the 1st vol. of Yes. Jr. (409) ; wherein Lord Eldon says << It is very 
clear, a next Triend would not be allowed to sue tn/orma pauperi$.^* 
In this case the court said, it was very dangerous to displace a next 
fiiend ; though pei^ps a case might be gross enough for it 

14. An infant may, by his next frtend, file a bill against his guar- 
dian calling him to account, even during the infant's minority : for the 
law is particularly favourable to, and careful of the interests of the 
latter. Cory v. Bertiey Z Yem. G. R. 342 ; Eyre v. Shaftaburyj 2 
P. Wms. 110. But the infant himself cannot bring such a bill 
unUl bis coming of age. Lord Hardwicke has said, ** I remember 
in Lord Macclesfield's time, in the case of the late Lord Dudley, on 
the management of his estate, a stranger came and complained of 
the guardian and abuse of the infant's estate ; upon this application 
and his undertakyig to pay the costs, the court directed the master 
to examine the receiver's account, to see whether the infant was wrong- 
ed (X not" 2 P. Wms. above. 

15. It seems, that a person, having religious scruples against being 
a party to a suit in chancery, may sue by a next fiiend. This was 
suggested by Chancellor Kent in MaUn v. Sam«, 2 J. G. R. 238^ 
wherein one Jemima Wilkinson was a necessary party as a cetfut 
qite irvaL She was the founder and head of a religious society denom- 
inated ^ The Society of Universal Friends," and considered herself 
restrained by her profession and conscience from becoming a party 
to any suit. His honour said. If Jemima W. has religious scruples 
wUch cannot be surmounted, and this shall be made to appear, either 
by affidavit or the report of a master, as may be directed, perhaps she 
may be permitted to become plaintiflT by her prochem ami. A persoa 
incompetent to protect himself from age, or weakness of mind^ or 
from some religious delusion or fimaticism, fuem urgei fana^ieuB er« 
roTf vel iracttnda Oianaf ought to como under the protection of the 

court 

26 
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16. There can be no doubt of the right of an adult husband to file 
a bill in the Court of Chancery for the partition of his wife's estate, 
although she is an infant. He has a valid and subsisting interest of 
his own in the premises, and may therefore join with her in the bill. 
Sears v. fljar, 1 Page's C. R. 486 ; Lord Brook v. Lord Htrtjord, 
I P. Wms. 518. See also No. 22^ post 

And as it is at law, (2 Saund. 213 ;) so I presume it would be ia 
equity, namely, if baron is of age and feme within age, bring a suit, 
they may sue by their solicitor in the usual way, without any notice 
being taken of the non-age. • 

17. An infant was arrested and thrown into prison for necessa- 
ries : a person as party-next-friend moved the court for an habeaa 
corpus J to have a guardian assigned. A petition in such a case would 
have been improper* Home v. Las^^ 1 Dick. C. C. 170. 

18. As to the practice where an infant appeals from a decree, see 
No. 27, post. 

19. At law, it seems that if a party come of age before trial during 
a suit commenced by guardian or prochein omt, he ought to appoint 
an attorney forthwith ; and if he omit to do so, advantage may pre- 
sently be taken of his omission, although it cannot be assigned for 
error. Cro. Jac. 580 ; Palm. 229 ; 3 Bac. Abr. 616 ; Bulst. 24. 

In the English Court of Chancery, the course seems to be, to pro- 
ceed in such case without any change. Prac. Reg« 195, A bill filed 
in the name of an infant, may be dismissed by him when he comes of 
age : but he ought to give an undertaking to pay the costs and the 
costs ofthe next friend, •^lumymovf, 4 Madd. C. R. (461.) 



20. A suit had been brought on the behalf of an infant ; there 
a cross bill ; and it had goue so far as to have reached a reference 
before a master. The infant exhibited his petition to Lord Chan- 
ceUor Parker, for leave to bring a new bill, shewing that his caose had 
been mismanaged by his former solicitor, and making out the same 
by affidavits : upon which, the court gave him leave to bring audi 
new bill. Jfapier v. Effingham^ 2 P. Wms. 401. 
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2L The prpchein ami or guardian of another state or country 
would have no r^ht, as such, to sue in the Court of Chancery of the 
State of New- York. It is requisite that he should have been allowed 
or appointed within the jurisdiction of the latter state before he files 
a bill. WiUiama v. Storrtj 6 J. C. R. 357. 

22* Where an infant is seized of real estate, or to a term of years 
therein, within the State of New-York, and application is intended 
to be made in the Court of Chancery for the sale of the same, it 
should be done through a guardian (who must first be appointed and 
give security for the faithfiil performance of his trust) 2 R* 8. 194^ 
§ 170,^71,172, 173,174. 

23. Although a next friend of an infant be an outlaw, yet it cannot 
be pleaded with effect against the bill of complainant : for he sues tfi 
amUrdmL Hitf. PL (by Jeremy,) 227. 



unriHT. (ee) rbxt vriend. guardian, ward : Defendant* 



25. In old books of practice, we find that a guardian and a jpro- 
ehein ami have been promiscuously used, the one for the other ; but 
in truth they are several and ought to be distinguished, or else the 
decree may be erroneous. Infants Lawyer, (1712) 54. 

And as to that, the difference lies here : an infant may be admit- 
ted to sue hjprochein ami^ where he is to demand or gain any thing ; 
but when he is to defend a suit, he ought to be admitted by his guar- 
dian, and the guardian ought to be admitted by the court Cary, 53. 

The prochein and is liable for the costs : the guardian, \p, ordinary 
cases, is not so. Hinde's Pr. 

And the reason why an infant shall, in any suit brought against him 



{€ 4) When ft mother aecretei her cbildrea who *ra infuti, a Mnrice of • sabpoeu 
vpoo bar is tiiiBcient \ Smiih y, MB^raKaU^ 2 Atk. 70. 
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appear and defend by his guardian, is, because he is not presumed 
to have conuzance of his own matters, or to haye intelligence to 
choose a lit man to plead {or him ; and therefore the court chooseth 
one for him, against whom the infant shall have his action^ if he mis- 
plead or misbehave himself* 

The admittance of an infant defendant by a next friend has been 
ft^i^^S^*'^ ^^ ^ erroneous* Infants Lawyer^ 56* 

The guardian appointed by the court is generally supposed to be a 
near relation, not concerned in point of interest in the matters in ques- 
tion* On a motion to answer by a guardian, the name of the giuuirdian 
should be mentioned. Mitf. PL (by Jeremy) 103 ; Bra»$mgion y. 
Samej 2 Anst. 369. 

The guardian ad lUem puts in a demurrer, plea or answer ; for 
without the guardian, the defence would be irregular, and the plea or 
answer is always upon the oath of the guardian, who is liable to costs 
if the answer be reported scandalous or impertinent, and sometimes 
the guardian is ordered or decreed to perform a duty on behalf of the 
infant, which if he refuse or neglect to do, will subject him to the cen- 
sure of the court. The answer of an infant by guardian is not adnui- 
ted as evidence against the infant when he arrives at majority, be- 
cause the infant might have been of such tender years when the an- 
swer was put in as to have been incapable of judging for himselfl 
Hinders Prac. 240. 

26. If a person is by age, or infirmities, reduced to a second in- 
fancy, he may also defend by a guardian, provided lus property is not 
Valuable ; for ^iW, is much better, where there is no commission, to 
throw around a person, under these circumstances, the protection of 
dome other person who is capable, rather than to let the former answer 
at all hazards. Mitf. PI. (by Jeremy,) and casea there cited* Wilr 
mm V* Grace^ 14 Yes* Jr. 172* 

Ifthe property is valuable, a commission must issue* Note in S 
P. W* 111* 

tn JSowktt v. WUbrakam^ 5 Yes. Jr. (423), on a motion by a plain- 
tiff, that a guardian mi^t be appointed for the defendant to put in his 
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answer^ he being a lunatic, and the fact being verified by affidavit, an 
<Mrder was made for that purpose. 

And in an other case, a guardian was appointed for a defendant to 
put in his examination, he being incapable. AUy. Gen. v. l^adr 
dingtan, 1 Mad. R. (321.) 

27. An infant cannot, by his solicitor or counsel, petition the court 
to be relieved from, the necessity of entering into a bond or depos- 
iting the sum required on entering an appeal from a decree. It 
18 against the course and order of the court, and not conducive to 
the security of the rights of the parties. The infant must, as in all 
other cases, appear by his guardian or next friend (according as he 
may be plaintiff or defendant) and then the opposite party has a re« 
sponsible person for costs. Bradtoell v. WeekSf 1 J. C. R. 325. 

28. The appointment of a guardian ad litem is incidental to the 
jurisdiction of every court ; and it is generally done in equity by pe« 
titfon* Sennet's Master, 109. 

By the rules of the Court of Chancery of the State of New-Tork, 
the petition should be madQ by the infant in person, if he is of the age 
of fourteen years or upwards ; but if he is under that age, it is to be 
presented by his next of kin, or some other friend who has no suit ad- 
verse to that of the infant. And if an infant defendant, orsomedis* 
interested relative or friend in his behalf, should not procure the ap- 
pointment of a guardian ad litem within twenty days after the expira- 
tion of the usual time for appearance, as prescribed by the rules of the 
court, the adverse party can apply to the court for the appointment of 
a suitable person as the guardian for such infant. And such person 
in his petition, must briefly state the age and residence of such infant, 
the general object of the suit or proceeding, and the nature of the in- 
fant's interest therein. Rule, 144; and see Rules, 143, 147, 148, 
149 ; 22 ; 2 R. S. 186 § 122, 3, 4 ; Williama v. fVytm ; 10 Yes. 156 ; 
Xhiekerbacker v. De Freest^ 2 Paige's C. R. 304. 

No person is to be appointed -guardian adlUtem for an infant defen- 
dant, either on the application of the infant or otherwise, unless he is 
the general guardian of such infant or a master, solicitor or other officer 
of die court who may be fully competent to understand and protect 
the rights of the infant, and who has no interest adverse to him and is 
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not connected in business with the solicitor or counsel of the advene 
party; And no one is to be appointed such guardian who is not of 
sufficient ability to answer to the infant for any damage which' may 
be sustained by his negligence or misconduct in the defence of the 
suit Rule, 145* 

An order for the appointment of a guardian ad hiem can be entered 
of coursey on filing the petition of the infant if over fourteen years 
of age, or of some person in behalf of the infant if under that age, 
together with the consent of the guardian and usual affidavit, and a 
certificate of a Yice-Chancelior, injunction master or taxing master 
endorsed thereon that he had examined into the circumstances and 
that the guardian proposed was a suitable and proper person for such 
guardian and had no interest in the suit in opposition to the interest of 
the infant Rule, 146* 

And guardians ad Uiem in cases of partition will have to give 
bonds before they can proceed as parties. (/) 2 Paige's G. R. 27; 
2 R. S. 817, § 4. 

29. The above rules obviate, in some degree, the difficulty of ap- 



Cf) The English practice if difierent : If an inful reside within twenfj miles of Loo- 
don (which is called a town caase, for the coort holds all its sittings and terms in London 
only) (he guardian is appointed in court opon a personal attendance of the parfiee; if 
•bore twenty miles (vi«. in e coootry caoie) tlie guardianship is appointed b/ rftmfr*tfiT-, 

In a town canse, the infant having entered an appearance, the guardian niaj be ap- 
pointed any day in term or vacation ; in coort by the Chancellor, or by the Master of the 
Btflli. The infant, and the party intended to be appointed guardian, personally nppoar- 
ing, the clerk in court for the infant prepares a note in writing, containing the title of the 
cause, and praying that G. D. may be appointed guardian to A. B. the infant, fay whom 
he may answer and defend the suit. This note the clerk in court delivers to and leaves 
with the register, who takea an opportunity of mentioning it to the coort, or to the Mas- 
ter of the Bolls, if the application be there ; and the person oAeriog himself as gnaidiaB 
appearing, upon examination, to be a proper person, the appointment is made of course. 
The register who attended that day on which the appointment was made, will, upoaap> 
plication, draw up and pass the order, which is to be entered and serfad upon the ad- 
I clerk io court, like other orders of ooana. 



VHiere the infant neglects to appear, or to have a guardian assigned him, it is a motion 
of course (he being in contempt to an attachment) to move for a mosenger to brii^ him 
into court, and when he is brought there, if no person offer to be guardian, the court oso- 
ally assign Uie senior sis clerk to be guardian, by whom the infant may aoiwar and 
defend. Hinde's Prac. S40 i Tuner's P. 549 ; I Grant's Chanc. 34S. 
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pearance in caaes where the infant is out of the jurisdiction of the 
court Bnt a case might arisoi where the infant, being abroad, might 
be above fourteen years of age and his own friends wish to have a 
guardian ad litem appointed for him — without choosing to leave it in 
the power of the opposite party to make the application. There is an 
apparent disparity in the English cases in this particular. 

In one of them, {Tappen v. JVbrmon, 11 Yes. Jr. 563,) an applw 
cation was made that a mother might put in the infant's answer, with- 
oat an appointment in the usual way.(g) And the counsel observed^ 
that this was new ; but, as the infant was abroad, he could not be 
br6ught into court for the purpose of having a guardian appointedt 
and that the proceeding was for the infant's benefit, in order to take 
care of his interest The Lord Ghaacellor asked, if there was any 
instance of this ; and, the register answering, that there was no in* 
stance, his honor said, a commission must go. See Lord Howard y. 
L. Jibergaioennyy Dick. 31. 

The observation of the register is singular, for in a case in the same 
court the year before, Jongama v. P/ie/, 9 Yes. Jr. 356, a like ap« 
pKcation was made ; and the counsel said, the objection was to avoid 
the difficulty of a commission. The Chancellor made the order : aev^ 
r^f <tim2ar orders being produced by the register* It is but right to 
add, that in this latter case the counsel for the plaintiflii eoneenied 
to the order ; while, in the former, no mention is made in the printed 
report of any counsel attending on the part of a complainant And 
see, Lashington v. Sewett, 6 Mad. (2^). 

30. At common law, if a suit be commenced against husband and 
wife, the feme beiog within age ought to appear by guardian. 2 Lev. 
38 ; 2 Eeb. 878 ; and see Yentr. 185. 

But it appears to be different, when the suit is in equity. Chancel- 
lor Kent, says, ** it has never been the course and practice of the court 
to appoint a guardian to an infant feme covert. The guardianship of 
a dangbter determines with her marriage. It was so held in Lord 
Shaftesbury's case, and there is no instance, as Lord Hardwicke ob« 



Ig) And in the caae referred to, 2\ypaii r. J^Torman, ng^roj it wts ordered Ihtt Hm 
Beme of Uie iofiuit plaintiff might be itnickoat in order to make him a delendant. 
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servedi in which a guardian had been appointed to a female inbnt 
afler her marriage." Matter of Whittaketj 4 J. €• R. 379 t and see 
cases there cited ; Roach v. GarvaUy 1 Yes. Sen* 157. Also, see 
No. 16, ante. 

But still it would seem (4 J. G. R. above,) that a female ward of 
the court Is not, of course, discharged from its protection bj marriage, 
without an order of the court for that purpose* 

31. As to suits where a wife is an infant, see No. 15, under ttfd- 
minUlrator ; andy Executory Chapter V. and. No. 9, under Boron $ 
andy Femey Chapter YI. 

32. An infant can amend or put in a new answer when he comefl 
of age. It is done upon a motion of course. The Master of the 
Rolls, in a case {Fountain v. Caincy 1 P. Wms. 504) where an appli- 
cation was made, before a decree, to aUow the party who had gained 
his majority, to put in a new answer, said, that he had been attended 
with a case wherein his predecessor, upon a petition ex parte only, 
made an order that an infant coming of age might put in a new answer ; 
and that upon better information he understood it to be a maUer of 
coursey and that there was no other way than this for the infimt to set 
forth his title which he ought to have an opportunity of doing* That 
there was no reason why he should be bound by the answer of his guar* 
dian, for that would be, at the same time that the court gave him libera 
ty to shew cause, to tie up his hands froip doing so. And see •tfnon, 
Mos. 66 ; and JYdpier v. Effingham, 2 lb. 401. 

It is no objection, that before publication passed in the cause and 
upon the hearing, an infant, who had sued by next friend, has come of 
age. The suit does not abate ; the cause will be heard : for no change 
has taken place or is necessary in the proceedings. Nor would it 
abate, if the suit was brought by an administrator durante nuinore. Cur. 
Can. 464 ; Cary, 22. 

It is the duty of a master to enquire if a party has attained the age of 
twenty-one years. Dinely v. Foot, Dick. 401 ; Rennet's Master. 

It was said by Chief Raron Richards, in M. Gren. v. Lamberth^ 5 
Pri. 398, that infants in an answer may state any thing they mean to 
prove, but cannot be themselves called on to answer fiurtfaer. 
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And an inflmt defendant ma/y before he attains twentj-one years, 
amend his answer and go into a new defence. Savage v« Carroll^ 
Ball & B. 548 ; and see lb. 653 ; and Lucas y. Same^ 13 Yes. 274. 

33. If there be three partners^ and one is an infant, yet it seems 
they must all be joined : for although the infant may take advantage 
of his non-age, the joining him would not otherwise affect the suit, but 
it would go on against the other partners. Ex parte Henderaonj 4 
Yes. Jr. 164. 

34. A guardian of the person and estate of an infant appointed by 
the court of chancery, continues until the infant arrives - to the age of 
twenty-one years ; unless removed by the court on good cause shewn. 
The infiint is not entitled to come in as of course, at the age of four- 
teen, and set aside the guardian at his pleasure ; nor wiU any appoint- 
ment of one by himself, preclude an application to the court for the 
appointment of a guardian. The court* of equity has the care and 
protection of infants during their minority, and^they have not nor 
ought to have any such power in regard to guardians appointed by 
the court Malter ofXtcoU, 1 J. C. R. 25 ; Mallet of Andrews, lb. 
99 ; Curtis v. Rippon, 4 J. C. R. 462. And see the next example. 

35. A guardian of the person and estate may be appointed either 
on petition where no cause depending, or by a bill filed by his next 
friend ; and in cases where the fund from which the income is derived 
IB very smaU, a guardian (a relative) will be appointed on petition, 
without any reference. Ex parte Waihins, 2 Yea. Sen. 470 ; Ben- 
nef s Master, 106, 107, referring to cases below. 

It were much to be wished, that some certoin rule were fixed as to 
what amount of property is necessary to constitute this distinction. 
Mrs. of Jones, 1 Russ. R. (478 ;) Mrs. ofLakin, 4 Russ. 307. 

The firet instance of a guardian being appointed by petition without 
bill, was the case of Hampden, in 1696 ; and the cases where the 
English court of chancery exercises iu authority by referring it to the 
nutfter, on petition without suit, are : 

1. Where the testamentary guardian refuses to act^-but where he 
has onee aeied as gaardian, the court will compel him to proceed in 

tlie ezeoution of thai trust. 
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2. Wbere there is do guardian appointed by the tealator's wiD. 

3. Where an infant orphan without property desiring to many, a 
guardian has been appointed to consent to the marriage. 

4. Where the mental iacapacity of the father, or the mental inca- 
pacity, absence beyond sea, or unreasonable refusal of the mother or 
guardians takes place.— 

So, on an application to the court to change a guardian for misbe- 
haviour, or on his becoming insolvent, the course seems to be by peti- 
tion ; which is the proper mode in all cases of changing a guardian^ 
unless there be accounts of the former guardian to investigate. 

The right to guardianship will never be decreed on petition, but a 
bill must be filed to raise the question ; and it may be considered as 
a rule, that where the infant has not the absolute interest in himself, a 
reference cannot be had on petition, but a suit must be instituted with 
all persons claiming interests as parties thereto. Harg. Co. Litt. 68, 
6. n. 16 ; and see Expt. Salter, 2 B. G. C. 500 ; S. C. 2 Dick. R. 
769 ; Spencer v. Lord Chesterfield^ Amb. 146 ; Peitiward v. Pres- 
eott, 7 Yes. 541 ; Ejcpte, Salter ^ aupra ; Matter of Woohcombe^ 1 Mad* 
R. (213 ;) 3 Geo. lY. C. 75 ; and 4 Geo. lY. C. 76. 

36. In cases of partition within the state of New-Tork, if it ap* 
pears by any party intending to apply for it that there are minora who 
ought to be parties, and it is satisfactorily proved that at least ten days 
notice has been given on such minors as reside within the state, or 
upon their general guardians, of an intention to apply to the court for 
an order that all interested parties not joining in the application shew 
title and answer, the court of chancery is thereupon to appoint a suit- 
able and disinterested person to be guardian for one or more of such 
minors, whether the said minors reside in or out of the state ; in order 
that he may take charge of the interests of such minors in relation 
to the proceedings for a petition. 2 R. S. § 2 ; § 13. 

37. And by the same statutes, provisions are made for the filing of 
bills against heirs at law and devisees taking real estate, which may 
be liable to the debt of a creditor ; and suits against such parties are 
not to be delayed nor the remedy of the plaintiff suspended, by rea- 
son of the infiuicy of any such beir or devisee ; but guardianS| to de- 
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fend fheir rights in such suits, are to be appointedi as in other cases. 
2 R. S. 454, § 42, 43. 

38. A person who resides out of* the jurisdiction of the court will 
not be appointed a guardian. Logan v. Fairlecj 1 Jacob's R. 193. 

39. If two or more persons are appointed by the testator's will, and 
<»ne or more die, the authority is vested in the survivor or survivors.— 
Eyrey. Lady Shaftesbury ^ 2 P. Wms. 104. 

But if the guardians have been appointed by the court, after refer- 
ence or before, the office does not survive to the other or others. Brad- 
shaw v. Same^ 1 Russ. 528. 

Yet where one of three guardians, who had been jointly appointed, 
died, the court, without reference to a master, appointed the two sur- 
vivors guardians of the infant. Hall v. Jonea^ 2 Sim. 41. 



39. It appears, that where infants are added as parties to a suit by 
a supplemental bill, after a report has been made, it will be referred 
to a master (upon the consent of the adult defendants to the supple- 
mental bill to be bound by the former proceedings) to enquire whe- 
ther it wilt be for the benefit of the infant defendants that the report 
should be adopted as to them ; and they will be left at liberty to take 
objections to it before the master. Brookjield v. Bradley y Jacob's 
R. 632. 

40. Guardians appointed for natural children by a will, have, upon 
their consent and the petition of the infants, been appointed guardians 
by the court without a reference. Chatteris v. Toungy 1 J. & W. 
106 ; Peckham v. Samsy 2 Cox, 46 ; fVard v. St. Paidy 2 Bro. C. 
C. 583. 

A married woman has been appointed guardian of a natural child ; 
and payment ordered to her upon her separate receipt. WaUis v* 
CampbeUf 13 Yes. 517. 

But in Ord v. Biachetty 9 Mod. 116, where a person was reported 
by a master to be a fit guardian to a natural child, yet such guard- 
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ian was not allowed, but the child was placed with the fadier who 
owned her. 

41. A mother having children hy a second marriage^ is not thereby 
rendered incompetent to be guardian to the children of her first mar- 
riage. Corbet y. ToUenhamy 1 Ball & B. 59. 

42. An order for a guardian and maintenance has been granted, 
upon the ill treatment of the father. Whitfield v. Halea^ 12 Ve& 
Jr. 492. 

43. Where a testamentary guardian has not acted^ the mode of pro- 
ceeding in order to have a guardian appointed, is by a petition ; it is 
not necessary to file a bill. SecuSj if after acting, he^ has miscon- 
ducted himself. O'Keeffe v. Ca$eyj 1 Sch. & L. 106. 

44. A committee of the estate of a lunatic has been appointed his 
guardian to answer and defend a suit Wesieomb y. Wetteombf Dick. 
233. 

But if the committee happens to be a party in the suit, another 
guardian would be appointed. This was done in Snett y. Byaty lb. 
287, (by a reference to a master,) upon the application of a lunatic, 
stating that his committee was one of the plaintifis. 

In Oa$on y. Oamierf lb. 286, the defendant becomittg impaired in 
his mind after the decree, had a guardian appointed for him, by whom 
he might produce books, &c* 
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45. Persons are seldom found idiots, but only non compoi mentis. 
It has been defined by C. J. Coke, to be a person *' who was of good 
ud sound memofji and by the visitation of God has lost it ;" and two 
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persons are considered by him to be nam compos mentis : !• tdfotOf 
which from his nativity by a perpetual iofirmity, is non compos mentis* 
2. He that by sickness, grief or other accident, wholly loseth bis 
memoiy and understanding. 1 Grant's Fr. 436 ; 1 Jacob's R. 726. 

Lunatic, according to Lord Hardwicke, is a technical word, coined 
in more ignorant times. Expie. Bamsleyf 3 Atk. 174. 

It is now generally considered that the disease is entirely owing to 
a defect of the organs of the body. 1 Mad. Ch. 728. 

In the Tiew of the law, a lunatic is never looked upon to be incura- 
ble, but always at least in a possibility of recovering. JVon composj 
of unsound mind, are certain temis of law, and import a total depriva- 
tion of sense. 

There may be a weakness of mind that may render a maii incapa- 
ble of governing himself, as violence and passion, vice and extrava- 
gances, and yet not sufficient under the rule of law, and the constitu- 
tion of the country, to authorize a commission. Property in this, as 
in all other cases, seems to be the sole ground on which Chancery in- 
terposes its authority. Ex parte Bamsleyy supra ; Dormer* s case^ 2 
P. Wms. 265. 

Idiots and lunatics must almost always sue by the committees of 
their estate. (See No. 57, post) 

In some instances, also, persons incapable of acting for themselves, 
Aough not lunatics or idiots or infants, have been permitted to sue by 
their next friend. 

Chancellor Thurlow has said, he was not against the practice of 
finding a man lunatic who was by the infirmities of age, unequal to 
the management of his affairs ; but the more usual course is to ap- 
point him a guardian or some person to act for him in the receiving 
and managing his property. Cur. Can. 468 ; Wyatt's P. R. 272 ; 
SackviU V. jaiyleworthf 1 Yern. 105, and cases there ; My. Gen. v. 
TjlcTj 2 Eden, 230 ; Highm. on Lun. 4. 

The office of committee of the person is given for the sake 
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Dot of the committee or of creditors, but of ^e lanatic. Ex parte 
Wright, 2 Yes. Sen. 25. 

He must give security ; and be also otherwise a proper and respon- 
sible person, so as to be sufficient to bear costs, &c. In re Frank, 2 
Russ. R. 450 : 2 Eden, nipra : 2 R. S. N. Y. 54, § 14. 

A committee is generally appointed through a reference to a mas- 
ter, after the return of the inquisition finding the party a lunatic If 
the property is very small, the court will sometimes appoint, without a 
reference ; but in such a case, circumstances as to character, &c. 
shoidd be shown by affidavit, to warrant the appointment of the per- 
son proposed. If the reference is resorted to, upon filing the inqui- 
sition, a petition is presented, praying the appointment of a commit- 
tee* The proceeding in our state is generally ex parte ; but the mas- 
ter may require the next of kin or other parties to be summoned to at- 
tend, if he think it advisable. Hoffinan's Master, 147 ; citing Ex 
parte Piekardj 3 Y. & B. 127 ; 1 Collinson on Lun. 196 ; and see 
note B. in 3 P. W. Ill ; and the late case of Ex parte Farrow, 1 
Russ. & M. 112. 

In the appointment of a committee, relations, unless there is some 
specific objection, are preferred to strangers. Ex parte Le Heup, 16 
Yes. Jr. 222. 

46. The same person may be committee of the person and of the 
estate ; and he may likewise be appointed guardian in a suit. Ex 
parte Broomfield, 3 B« C. C. 510 ; Ex parte Ludlow, 2 P« W. 635 ; 
Westeomb v. Same, Dick. 233. 

47. The committee of a lunatic ought to be resident within the ju- 
risdiction of the court; and if he goes out of it, he ought not to be 
continued in the character of committee. In such a case, it is his 
duty to give up the office. Ex parte Ord, I Jacob's R. 94. 

49. Where committee of a lunatic sue for any thing in the right of 
the lunatic, in such case, the committee as well as the lunatic, are 
made parties. - It is as needful to make the lunatic a party as an infant, 
where a suit is on his behalf; but in the case of an idiot, it most be 
otherwise. FuUer v. Lance, 1 C. C. 18, n ; Jitt. Gen. v. Woolrieh, 
lb. 153. 
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Yet if the bill is to be relieyed against some act done during his 
lonacj to the injury of himself, he must not be named a party, for that 
were to stultify himself. Ortley v. Messere, 7 J. C. R. 139 ; Palmer 
T. Smith, 1 C. C. 1 12 ; and see Redler v. Samcj 1 £q. Ca. Ab. 279. 

In the case of JWe/l v. Morley, 9 Yes. Jr. 478, the committee and 
lunatic were parties. It was a suit to set aside a purehase and have 
money, which had been paid on account, returned. The bUl was dis- 
missed on the merits. But from what is to be gathered from the note 
belcm, {h) the joining of these parties in this case was incorrect 

Although a lunatic cannot stultify himself, yet all contracts made 
with him af\er office found, are at the peril of those persons who deal 
with such parties : and if the commission be superseded or dischar- 
ged, the lands revert to the lunatic— but this must be at the suit of 
the committee. 3 Ba. Abr. 539. 

When an allegation of derangement is made, it is clearly incumbent 
on the party alleging it to prove the same. High, on Lun. 107. 

50. The old rule that the next of kin of a lunatic, who is entitled 
to lus estate upon his death, shouM not be appointed the committee of 
his person, (t) is not now attended to. Expte. Cockayne^ 7 Yes. 591 ; 

Mre. of Livingston, 1 J. C. R. 436. 

51. If the custody of a lunatic's estate be granted to two persons, 
it is determined on the death of one of them. Thus, the custody of a 
lunatic's estate was granted to baron and feme, (the feme being the 
next of kin) and she died : the court decided that the committeeship 



(A) Th« maxim of law is to be uoderstood of acts done by the lunatic in prejadice of 
otberf, that he tboald not be admitted to excaie himself on pretence of lunacy ; but not 
at to acta done by him in prejudice of himself, for this can have no fooodation in reason 
and oataral justice. 1 Fonbl. Eq. 60 ; and see lb. 48 ; Toth. 130. 

At common law, the old rule that a man shall not be able to stultify himself by pleading 
idsaDity to any act* has been since much controverted; and from iU great incooTenieocei 
omcb iwtnined. Such a plea was advised in Sir. 1104 ; 2 Ventr. 198. 

(t) *« Quati aprnm lupo eommUiert ai dewrandmi.^' 
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was determined. Expte. Lyne, Forres. 143. And see, No. €7, 
post, 

62. In the Consistory Court of London it was decided, that a com- 
mittee of a lunatic might institute proceedings against the wife of a 
lunatic for adultery. The power o( a coomiittee is exercised to pro- 
tect the lunatic from the greatest possible injuiy — from the alienation 
of his family property — from making him responsible for the support 
of a wife entitled to no maintenance. PamtU v. Same^ 2 Philliou 
158. 

53. In a case where a lunatic's property (the produce of real estate) 
was in the Court of Chancery and laid out to the account of the lunacy, 
and the lunatic died, application was made to have the money divided ; 
and Chancellor Bathurst ordered the master to enquire who were 
the heirs at law and next of kin to the lunatic. 

The master having made his report, the heirs at law and next of 
kin applied to Chancellor Thurlow to have the funds transferred ; but 
his honor was of opinion, that a bill should be filed for the purpose of 
Caking an account of his debtfr and administering his effects. 

The plaintiffs accordingly filed their bill to have the funds trmnsfened 
and paid to the heirs at law and next of kin. 

The cause came on to be heard ; but the court was of opinion, that 
the report in the lunacy was not a sufficient authority on which to ground 
a decree. 

The court ordered the master to enquire who were the heirs at law 
and next of kin of the lunatic and to advertise in the State and other 
papers for them to come in and prove their affinity by a time, or 
to be excluded, and to make his report in the case. 2 Dickens C. 
R. 552. 

It will be perceived by the reader that it is not shewn how the par- 
ties appeared upon the pleadings. I presume the course to be adop- 
ted in such a case would be for the appointment of an administiator ; 
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mi thoDy (hat 1^ should mako the heirs at law parties defendamt — ^al* 
that ib» property was assets ? And eee next No. (54.) 



54. But in an ordinary case^ respecting the estate of a lunatic after 
his death; |vhen there is no dispute who is his heir, the court, on the 
application of the heir, (by the making himself a party to the petition 
and praying that the committee may be ordered to deliver possession 
to him,) will order it accordingly, and not put the heir to his ejectment, 
or permit the committee to retain the possession by disputing the fact 
of ownership. Matter of Fitzgerald^ 2 gcb- & Lef. 439. (j) 

55. A bill of complaint may be taken off the files of the court, if 
filed in the name of a plaintiff who was in a st9.te of mental incapa* 
/city* Wartnaby ▼• Same^ 1 Jac. R. 377. 

But if a suit be properly instituted, the proceedings aie not to be 
stayed on the grouJ94 pf ^® pl^tiff's subsequently becoming im- 
f)ecile. lb. 

56. In case of the death of a committee, an application to the court 
^nld be n^e l^y petition, for the appointment pf a new committee. 
2 Grant's Pr* 489. 

In Idjon y. Jtfsrcer, 1 S. & S. 356, after a decree in the suit, 
in which the lunatic and his committee were defendants, the 
jcomoiittee died and a new one was appointed. It was ordered, upon 
motion, that the new conj^^paittee should be oeuned, as such, in aU the 
fiit^re procciedings in the cause. 

07. It has been decided in die English court of chancery, that a \^ 
nfMI lie by the attorney-general inbehalfpfalunatic against those posr 
sessing the lunatic's property and those attempting to deprive him of it^ 
for an account of iuv^ to secure such property for the lunatic .dt^. 
.Gen. oikl Paniher^ 2 Dick. 748. 



(J) Tbe diraclioii in dM cMnminioo of laattj ** to onqaire who ii next heir,*' Mamf 
tot tbo parpoflo of Mc«rtaiuiog to whom the property ooght to be delirered afiar (he deel^ 
c£ (be InoeUc. The inqoititioo it not conclaaire ; the petfoo to fouod to be beirt nej 
not be tbe beir ; (be fiodlog of (he jury any be wrong j bat, j»rtiw>iK»pib be ia to be (ake^ 
MboTr. • BCmI. Ch. TB9. 
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58. The committee can make himself a party to a petition, widumt 
a hill fi1ed> and thereby obtain an order to restrain waste on the teal 
estate of the lunatic. And for a breach of such an order, an at- 
tachment will issue, on the motion of the committee. Mre. of Hal' 
lock, 7 J. G. R. 24. 

69. If a lease is, at the time of the lunacy, made to some other per- 
son in trust for the lunatic, the court will, on renewal, continue it so 
as that the estate shall not be changed ; but if the lease is in the 
lunatic himself, and only taken out of him by the act of the court, the 
new lease ought to be made to the lunatic himself, and not to his 
committee. Expte. Jermyn, 3 Swanst. 131. noU. 

60. If a lunatic recovers his reason, he should, by making himself 
the sole party in a petition, pray that he may be restored to his estate. 
Mre. of Hanks 3 J. C. R. 567 ; See Mrt. ofM'CUan, 6 lb. 440. 

•The English practice in such cases seems generally to be for the 
lunatic himself to attend upon the hearing of the petition, that he may 
be inspected by the Chancellor. Ex pie* BumptoUj Mos. 78 ; Ex pie* 
Ferrers, lb. 332. 

The petition to supersede a commission of lunacy mast always be 
in the name of the person who has recovered a sound mind. In the 
case last referred to, the petition was wrongfully presented in the 
names of the nearest relations of the party. Ex pie Stanlegi 2 Yes* 
Sen. 25. 

61. In passing the accounts, from time to time, of a lunatic's estate 
notice should be always given to such of the lunatic's relations Co at- 
tend before the master to check the account as would be entitled to a 
share of his estate if he had been dead intestate (but they are not to be 
allowed the costs there<^, unless some special case is laid before the 
eourti as that they were at expense on some extraordinary litigation 
as to the account.) Expte. Wright, 2 Yes. S^i. 25. 
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62. An idiot or lunatic defendant must answer and defend bj hit 
committee, idio is appointed guardian for that purpose* SaehiU r* 
Jiyleworihj 1 Vern. 105 ; noteB. at p. Ill, of 3 P. W. 

If a person who is in the condition of a lunatic or idiot, though not 
found so by inquisition, is made a defendant, the court of chancery, 
apon proper information of his incapacity, will direct a guardian to be 
appointed. Wesicomb v. Safne, Dick. 233. And this will even be done 
where the incapacity arises after jel decree. (At) Ga»on t. Gamier, 
Dick. 286. 

In Carter v. Carter, 1 Paige's C. R. 463, it appeared that a wife was 
entitled to an equitable allowance out of personalty bequeathed to her 
by her father. The husband was a lunatic. The course pursued by 
the wife was, the filing a bill — by her next friend — against he/ hus- 
band to secure the equitable allowance ; and the bill also prayed, that 
a committee of her person and estate might be appointed by the court. 
The husband put in his answer by a guardian ad litem, appointed by 
die court for that purpose. The application for the appointment of 
a committee for the defendant to take care of his person and of his pro- 
perty, could not be granted in the same suit. This would have to be 
done on petition ; and a commission would have to be executed in 
the usual manner. 

63. It is an almost universal rule, that the lunatic need not be made 
a party defendant with his committee. The suit should be against the 
latter a$ committee. 

The question came up in our own courts, before Chancellor Kent, 



{k) And when It n diipattd whether a deftndant it, from infirmitj of miod, locompeteBt 
to answer, it will b« referred to a matter to iaqaire af to the fact Xm f . Rydtr, Geldart 
4 Mad. X». 
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on a creditor's bill filed against tL committiie. Exttuion of Broths 
▼. Fun CorOandlj 2 J.C. R. 242. 

The ChanctUor : ^* The bill contains no prayet for process agabat 
the lunatic, and therefore, he is not technically, and according to the 
establish test, a party to the bill. {Fawkea ▼. Fratt^ 1 P. Wins. 592 ; 
Windsor v. SamB^ Dickens, 707 ; LtTexier v. Margravine ofJintpath^ 
15 Yes. Jr. 164.) «^ The bill is against the cotnmittee, aOd seeks pay- 
ment of a debt due from the lunatic ; and the question arises whether 
the lunatic ought to have been joiaed with his committee as a party 
defendant! If he had been joined, it would seem to be mere matter 
of form, and the committee would have been directed, as of cotrne^ 
to put in his answer, its his guardians. It would have been their an* 
swer, though in his name. If he be made a defetldiint, he is to answer 
by his committee. {Waicotnbev. Some, Dickens, 233 ; Lloyd's CasCf 
lb. 460;) 

'* Wheii the committee are made defendants, there can be no dse iif 
joiniiig the lunatic also, for the custody of the estate is no longer in 
him, but in this court, under the administratioti of the committee. 
Though the books speak of the lunatic as a proper par^, (lb. 460,) 
yet I do not perceive its necessity — I entertain no doubt that the com- 
mittee may be called upon in this court by the creditors for the pay- 
ment of their debtd, without making the lunatic a party. 

*^ This question of necessary parties is always more or less a matted 
of discretion, depending on convenience. In this case, it would be 
quite absurd to bring in a party who has no capacity or power of action^ 
except by the very persons already before the court as his trustees, 
khd Whed the court is only to look to the certainty of the debt, and to 
the state of the assets, in order to provide for its payment" 

64. A man deprived of memory by age, and almost non compel 
inenUSf has been ordered to answer by guardian, the demand in ques- 
tion being of small amount, otherwise the appointment of a committee 
%ould have been the most regular practice. By the Lord Talbot, 
1733 ; JtnonymottSy cited in [B.] 3 P. Wms. Ill ; Eyre v Wake, 4 
Tes. Jr. 795 ; and see as to a lunatic, Ex parte Pieard 3 V. & B; 127. 

tn Wilton v. Graee^ 14 Yes. Jr. 171, Mr. Richards for the plaintiff, 
inoved, that the answer of Mary Grace might be taken without oath and 
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without signatorey upon the ground, that she was in so infirni a state 
both of bodj and mind, as to be wholly incapable of putting in her an- 
swer, and that she was a mere trustee, without any interest of personal 
property, bequeathed in trust for certain persons for life^, with a limita- 
tioo over : the plaintiff claiming, as a purchaser of the interest of the 
person entitled in remainder, and seeking to establish that by evi* 
dence of the loss of a deed and of its contents, and the decree being 
necessary against this defendant, as, with other persons^ having the 
legal interest. 

The Chancellor observed, that the usual course in such a case was 
to appoint a guardian to put in the answer ; which was admitted at the 
bar, but it was said, there were instances of such orders and one under 
circumstances precisely similar. 

The Chancellor then said " such an order is singular and not to be 
followed without further inquiry. Ex eoncts9i$ this, which is to be put in 
without oath and without signature, is not the answer of this defendant, 
as she is stated to be quite incapable. It is much better where there 
is no commission, to throw round a person under these circumstances 
the protection of some other person who is capable, than to let her an-i 
8wer at all hazards." Nd order was made; 

66. One of the defendants was a lunatic. The committee of hii 
tetate was also a defendant ; he refusing to put in an answer for 
the lunatic, Mr. Eenyon moved, on behalf of the plaintiff, that th6 
bommittee might put in an answer for the lunatic by a g|ven time, or 
that one of the six clerks might be appointed guardian of the lunatie 
mdUteuL 

Sir Thomas Sewel, M. R. said, the proper course was, to proceed 
ifcgainst the lunatic ; and if the committee refused to answer, to apply 
for the appointment of a new committee of the estate. Lhyd r* 
f 2 Dickens C. R. 460. 

67. It would seem, that where there is a joint appointment of twd 
as committee, a fresh appointment must take place, for the purpose 
of having a party or parties before the court, on the death of one. 

Thaa, the custody of a lunatic's estate was granted to husband and 
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wife, the wife being next of kin to the lunatic : the wife died, and 
Chancellor Talbot held, that the husband's right to the custody of 
the lunatic's estate was determined, it being a joint grant, and a mere 
authority without any interest ; and said, it had been so determined 
in the Lord King's time. Ca. Temp. Talbot, 143 ; but see, Ex fit. 
Picardf 3 Y. & B. 127. And see No. 51, ante. 

68. A defendant having become impaired in his mind, afler the do* 
cree, a guardian was appointed for him, by whom he might produce 
books, &c. Gason v. Gamter, Dick. 286. 

69. On application of a defendant, a lunatic, stating that his com« 
mittee was one of the plaintiffs, it was referred to a master, to appoint 
a guardian of the lunatic to answer and defend the suit. Snell r. 
Hyaitj lb. 287. 

70. If a married woman be of unsound mind and is deserted by 
her husband, and made a defendant in a suit, an order must be obtain- 
ed, which is one of course^ (on motion, or petition,) for her putting in 
her answer separate from her husband — having had a guardian previ** 
ously appointed for her. 1 Grant's Pr. 354. 

71. On a motion by the plaintiff, that a guardian might be ap- 
pointed for the defendant to put in his answer, he being a lunatic, and 
the fact being verified by affidavit, an order was made for that purpose. 
BowUtt V. WHbraham, 5 Mad. C. R. (423.) 

72. it is doubtful how far the insolvency of a committee will be a 
sufficient cause for removing him as a party and actor. In one case 
it was done ; but in a later case, it was not. The good conduct and 
kindness by the committee, may, at any rate, weigh so far with the 
court as to allow of the lunatic's continuing under his personal atten- 
dance ; but the administration of money, &c. would go to the new com* 
mittee — ^if such an one were appointed. The appoititment would 
take place through a reference to a master. The convenience and 
comfort of the lunatic is a primary consideration in those cases. Ex 
parte JMt/dnwy, 3 Ves. Jr. 2 ; Ex parte Proctor^ 1 Swanst C. R. 
532 ; Ex parU Livingston^ 1 J. C. R. 436. 

78. A committee must be appointed by the Court of Chancery for 
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« 

a non resident lunatic, to enable such committee to obtain the contr<d 
of property within the jurisdiction of the court* And a commimion 
may issue for that purpose. 

But the commissioners cannot authorize the empannelHng of a juiy 
beyond the jurisdiction of the court. The usual order directing the 
commission to be executed at or near the residence of the lunatic is 
of course dispensed with in such a case ; and it may be executed in 
Buch county as will be most convenient. Jtfre. of Peiiitj 2 Paige's 
C. R. 174, and cases there cited ; and, Ex parte Bakery Coop. C. C* 
206. (a.) 

74. If a person has been found a lunatic abroad, yet upon his lea^ 
Ting his country for another, a commission would have to issue within 
the latter country, before he could be brought before the court as in 
ordinaiy cases. 

Thus, in a case in England, the commission was existing in Ja* 
maica, from whence the alleged lunatic had come. The Lord Chan- 
cellor said : *' The commission now existing in Jamaica, Js no rea- 
son why a commission should not issue here. On the contrary, it is 
evidence of the absolute necessity that there should be somebody au- 
thorized to deal with the person and estate of this lunatic. While the 
lunatic is here, no court will have any authority over him or his property, 
unless a commission is taken out." Mre. of Hotulouny 1 Russ. C. 
B. 312. 

75. Where, after a decree in a suit, in which a lunatic and his commit- 
tee are defendants, and the committee dies and a new oq^ is appointed : 
a motion should be made for an order that the latter be named as the 
committee in all the future proceedings in the cause. Lyon v. Jkfer- 
cer. 1 Sim. & S. 356. 

76. See a case under '< Receiver^" Chapter III, (No. 1,) where a 



(a) S«e • laminoos opinion on (be uma practice io Ex parte Southeoi, 3 Ves. Sea. 401 ; 
end wUcb appeert to be Uie first cam wherein thii natter waa trtr M\j gone into bj 
Um coartk 
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receiver was appointed, in consequence of no one's comipg forwird 
to act as committee. 

77. With regard to the performance of contracts of real estate, 
made by lunatics, be. while they were capable of agreeing, see No. 
18, in Cl^ipter I Y, under, Vendor ; andj Vendee^ Complainani. 



ALIEN : CamplainatU. 



78. It has been clearly settled, for many years past, that an alieni 
who is not an alien eaemy, labors under no disability in suing for a 
personal demand. 

And, under some circumstances, even an alien enemy may be a pattv 
complainant in a bill in Chancery. 

But he cannot file a bill of any nature, if he be resident in the ene^ 
my's country. Omyehund v. Barkery 1 Atk. 21 ; Burk v. Broton, 3 Ib^ 
397 ; RastalPs Ent 252 ; Wyatt's P. R. 278 ; 2 Yin. Ab. 274 ; Dau^ 
hiff^ ▼• DanaUonj 2 Anst 462 ; Clarke v. Marley^ 10 J. B. 70 ; Bell Vp 
Chapman^ lb. 183. 

79. The statutes of the state of New-Tork have declared, that when? 
ever any person shall be disabled to prosecute in the courts of die 
state, by reason of his being an alien subject or citizen of any countr/ 
^ war with the United States, the time of the continuance of such wajr 
shall not be deemed any part of the respective periods limited for te 
oiaking of any entry or the commencement of any aciioa. 9 R« i* 
298, § 32. 

And the same principle has been laid down in the English comt 
of Chancery. Ex parte BounmaheTf 13 Yes. Jr. 71 ; tfomsrifqf v. 
Lambwiy 2 J. C. R. 608. 

80. It has been said, in the United States' Courts, that an alien may 
lake a mortgage on real estate ; and is entitled to come into a court 
of equity to have the mortgage foreclosed and the lands sold Apr the 
payment of hia debt. Magkee v. Ediwurd$t 9 Wheat B. 48^ 
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It would seem from the revised statutes of the state of New*Tork, 
as if the alien was restricted to the advancing of his money upon those 
lands only which he had held under the particular provisions of the 
same statutes and which he had aflerwards sold. 1 R. S. 721, § 19. 

But as sales are substituted in our court for the English strict fore- 
closures, {Western Ins. Co. v. Eagle Fire Ins. Co. 1 Paige's C. R, 
286,) and no mode of defence can be well pointed out which could 
defeat a resident alien's bill of this nature, we presume such person is 
not restricted in laying out his money generally in mortgages : more 
especially, as it has been rightly said, that his demand is merely a per- 
sonal one, the debt being considered as the principal, and the land 
as purely an incident. 9 Wheat, above. 

81* And it is fair to suppose, a person who had purchased real 
estate, while he was an alien, might file a bill in connection with the 
freehold, aAer he had become entitled to the rights of a citizen : for 
his title could not go from him until office found ; and naturalization 
has a retroactive effect and confirms the former title. Culverhouse v* 
Beaeh^ 1 J. C. 399. 

Again, the setting up a plea of alienism in the plaintiff, in order to 
defeat his bill, is discountenanced by the courts. Wyatt's P. R. 
300, 327. 

82. But the Court of Chancejy wiU not protect a foreigner's copy- 
right. Dehndre \. Shaw, 2 Sim. 237. 

88. An alien carrying on trade in an enemy's country, though resi- 
dent ^ere, and also in the character of Consul of a neutral state, is 
considered as an alien enemy ; and as such he is disabled from suing, 
and his property is liable to confiscation* A plea of alien enemy 
would be allowed to a bill for relief; but it is an unsettled question 
whether such a plea would hold to a bill of discovery merely as a de- 
fence to an action at kw ? JUbrttckt v. Swamanny 2 Y. & B. 323. 

28 
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ALIEN : Defendant. 



84. An alien made a party defendant to a bill of complaint can- 
not get rid of it by demurring to what calls for a discovery of his place 
of birth, in order to establish the fact of alienage. My. Gen. y. Du- 
pUsais, 2 Ves. Sen. 286 ; S. C. 1 Bro. P. C. 416 ; Parker 144 ; Du- 
pleasia v. Jltty. Gen. 5 Br. P. C. 91. 

85. If a defendant has acted both in a civil and judicial capacity, 
and taken oaths of allegiance, a plea that he is an alien will be over- 
ruled. Bolls Y. Jhty. Oen. I Br. P. C. 421. 

86. In the plea of alien, you must aver the person was an alien, 
or otherwise it is no bar. Burk v. JBrown, 2 Atk. 397. 

87. The property of an alien can be affected by the Court of Chan- 
cery, if it be within the jurisdiction, even thou^ his person is abroad. 
Jhwnj 1 Atk. 19. 



insolvent: ComplainttnL 



79. An insolvent debtor cannot file a bill of complaint touching his 
estate^ unless all his creditors have been paid : for the same, with all 
the rights of suing, vest in his assignees. CriU v. Flemings 1 Ridg. 
P. C. 481. 

Thus, in a bill brought by an insolvent debtor against his assignees 
and a debtor to lus estate, stating collusion between them in not re- 
covering the debt, prajring the assignees might be removed, and that 
specific performance of an agreement for a lease might be decreed 
against the debtor — ^the latter pleaded the assignment under the act, 
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that the right to sue was vested in the assignees, and that the estate 
was insufficient (denying collusion) : — The plea was held to be good* 
Batoser v. Hughes^ 1 Anstr. 101. 

An insolyent act is for the benefit of creditors, and must be so con- 
strued as to give them all advantage over future effects. Edgell y. 
Haywoody 3 Atk. 356. 

■ 

A bankrupt or insolvent debtor cannot file a bill of redemption in 
respect of his right to the surplus. But where he has a clear interest, 
and the assignees refuse, the court, upon a petition and an offer of 
indemnity, will compel them to let him use their names. Spragg v. 
Binkes, 5 Ves. 590. 

By the insolvency of the plaintiff, pending an account, the suit 
abates. WiUiams v. Kinder^ 4 Yes. 387. 

A bill by the assignee of a person who has made a general convey- 
ance in trust for his creditors, and afterwards taken the benefit of an 
insolvent act, in respect of the surplus against the assignees, trustees 
and mortgagees, will be dismissed with costs. Spragg v. Binkes^ 
supra. 



INSOLVENT : Defendant* 



80. An insolvent debtor is not a necessary party to a" bill filed 
against his assignees by a purchaser, touching the completion of a 
purchase of property bought of the assignee. Collet v. Wollaslony 
3 Bro. C. C. 228. 

81. An administrator, although insolvent, must be a party to a bill 
for discovery of assets. Jlahhurai v. Eyre^ 2 Atk.*^51. S. C. 3 lb. 
341. 

82. Where a plaintiff, obligee, brought only one obligor before the 
court, and the representative of another, but not of the third, because 
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(he bill stated he was dead insolvent (and which was admitted by tb« 
answers put in) ; the objection raised for want of parties was— owing 
to the special circumstances of the case — overruled. JVfodox ▼• 
Jacksofiy 3 Atk. 406. 



OUTLAW. 



83. A person outlawed is disabled from suing in a court of justice^ 
and if a bill is filed in his name, the defendant may plead the outlawiy, 
which whilst it remains in force will delay the proceeding. 

The record of the outlawry, or the capias thereupon, must be 
pleaded sub pcde sigiUiy and is usually annexed to the plea. A plea 
of outlawry, in a suit for the same duty or thing for which relief is 
BOu^t by the bill, is insuffiicient according to the rule of law, and 
shall be disallowed, of course, as put in for delay. . Otherwise a plea 
of outlawry is always a good plea so long as the outlawry remains in 
force; but if that shall be reversed, the plaintiff, upon payment of 
costs, may sue out fresh process against the defendant, and.compel 
him to answer the bill. Outlawry in a plaintiff executor or admin- 
istrator cannot be pleaded ; for he sues in outer droit. 

It is equally insuflicent if alleged in disability of a person named in 
A bill as the next friend of an infant plaintiff. Mitf. PL (by Jeremy) 
826, & cases there cited^ 



PAUPER. 



134. The principles of the Court of Chancery, " which delights in jus- 
iice and mercy," lead to the assistance of persons who from poverfj 
are incapable of defending or asserting their rights, or of making di»> 
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e6verj when " made parttes-to a suit as knowing much therein." On 
^this ground poor persons are admitted to sue or defend in forma pau' 
peris. In £ng1and, the circumstance which qualifies a party for this 
privilege is bis not being worth £5 sterling, besides the matter in dis« 
pute. 1 Grant's Pr. 355. 

By a rule of the Court of Chancery of the state of New- York, a 
master (upon a petition) reports whether the petitioner, who desires to 
sue as a poor person, has a meritorious cause of action which is cogni- 
zable in the court, and has not in his possession or within his control 
or power, sufficient property or other means over and above the wear- 
ing apparel and furniture actually necessary for himself and family, 
to pay the ordinary taxable fees of the officers of the court. 14l8t 
Rule. 

85. Both plaintiff and defendant may be admitted in forma pauperis 
in the same suit. 

But this hath been complained of as an abuse ; for that it tends 
much to the disquiei of the court, and encourages the parties to be 
vexatious. Yet where it is a matter of contest, and the matter seems * 
dubious, the court will admit both plaintiff and defendant to sue and 
defend in forma pauperis, 1 Harr. Pr. 276, (6th edit.) 

86. A pauper is liable to have his bill dismissed and to be commit- 
ted for filing an improper bill ; otherwise they might be guilty of great 
oppression. Pearson v. Belchier^ 4 Yes. Jr. 630. 

A pauper plaintiff who has been guilty of vexatious conduct in a 
suit will be ordered to be dispaupered. 

Thus, in Wagner v. Mears, 3 Sim. 127, it appeared, by an affidavit 
made in support of the motion, that, after the answers were put in, the 
plaintiffs (paupers) had, at different times, served the defendants with 
six notices of motions for an injunction to restrain the transfer of a 
sum of stock, part of the testatrix's assets, and that the dividends re- 
ceived thereon might be paid into court ; and that all these notices 
were abandoned or countermanded except in one instance, when the- 
motion was refused with costs ; and that a suit in another cause con- 
nected with matter in the case now referred to, (and which was the 
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establishing of a second will,) had been decreed against one of the 
present plaintiffs with costs, and probate of that will was aflterwarda 
delivered out to the defendant. The affidavit further stated that the 
deponents believed that all the proceedings therein mentioned had 
been taken, by the plaintiffs and their solicitor, in concert together, 
for the purpose of harrassing the defendants and putting them to ex- 
pense. 

The Yice Chancellor directed that the order, by which the plaintiffi 
had been admitted to sue in forma pauperis^ should be discharged. 

A party will be dispaupered also, (u e. never again be admitted in 
the same suit in forma pauperis) if he contract for any recompense 
or reward afterwards ; or if it appear to the court that he has contracted 
for the benefit of his suit, or any part of it, while depending, in which 
case the cause shall be thenceforth dismissed, ouid never again retun- 
ed ; or if it appear to the court that he is of such ability that he ought 
not t9 be in forma pauperis. See Spencer v. Bryant^ 1 1 Tes. Jr. 49. 

It is very clear, a next friend will not be allcgved to sue in forma 
pauperis. Anonymous^ I Yes. Jr. 400. 

Suits in fitrma pauperis are not to be encouraged in the state of 
!New-York, where every healthy and industrious citizen can earn suf* 
iicient to support himself, and also to enable him to pay the moderate 
fees of the officers of the court. The court must be convinced that 
the party is really an object of charity before it will grant him this pri- 
vilege. Isnard v. Cazeaux^ 1 Paige'sO. R. 39. (/) 

87. A plaintiff suing as a poor person shall not amend his bill by 
leaving out the names of parties defendant, without paying their costs ; 
nor dismiss his bill without costs. 1 Grant's Pr. 356. 

88. Where an issue is directed out of the Court of Chanceiy in a 
pauper's suit, he must be admitted as a pauper in the court in which 



(1) Where « partj pendioi; Ihe suit is admitted to prosecute a defence in forma 
periSf he is not t^xcused from the payment of the costs which occurred before he was ad- 
mitted to defend in that nunner. Such a thing has nerer been allowed. Breton r. Storyt 
1 Paige*! C. R. 588. 
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the issue is tried, or otherwise cannot proceed in it as a pauper. 1 
Grant's Fr. 356. 

89. 'The indulgence intended to poor persons, who are not of ability 
to sue for their interests, extends only to persons suing in their own 
rights, and not as executor or administrator. Paradice v. Sheppard^ 
Dick, 136. 

90. Even though a party may have been convicted of perjury, yet 
his affidavit is admissible in order to enable htm to sue as a pauper.— 
His misconduct in one suit is no ground for refusing him liberty to 
sue in forma pauperis. Bowyer v. M^Evoyy 1 B. & B. 562. 



CHAPTER VIIL 



MIS0£LLAN£OUS GASES AND PRINCIPLES RELATIYE 
TO PARTIES, NOT CONTAINED IN THE FORMER 
CHAPTERS OF THIS WORK. 



TWO BILLS rOR THB 8AM£ MATTBK. 



1. The court of chanceiy will never grant a motion to ataj pro- 
ceedings on one of two bills brought for the same purpose against a 
■defendant, the one by a party interested himself in a co-pattnership 
account, and the other by an assignee of that plaintiff. 

» 

It is only done where several bills are brought by the same person 
and for the same thing ; or, in case of an infant, where several bills 
are brought by several proehein amia for the same thing. (See No. 
12, Chapter YH, ante.) 

There does not seem such unreasonableness in bringing two biUa 
by different people for the same thing, no more than two actions at 
law, where one is in the name of the party himself; and because he 
BMjj think it unsafoi another may be brought for the same matter, in 
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the name of bis trustee, that if he should iail in the one, he may suc- 
ceed in the other ; so an assignee may file one bill in his own namOi 
and another in the name of the assignor, for the same reason ; but if 
he brings them on to hearing, the court will dismiss that which was 
brought improperly, with costs. Gage v. BfUkdegf 1 Ambl. (by Blunt) 
103, and see the cases there referred to. 



In the case we have last particularly mentioned, an affidavit was 
made thai the same solicitor and clerk in court were employed in both 
bills ; and that it was believed the same person was to be at the ez« 
pence of both, which was not denied by the other side. It also ap- 
peared by the deed of assignment, that the assignee was to be at the 
expense of all the suits ; all which, the Lord Chancellor confessed, 
carried great marks of suspicion that it was a contrivance : neverthe- 
less he denied the motion. 



SUPPLEMENTAL BILL. 



2* A supplemental bill cannot be filed if subpoenas have not been 
served on the original bill. The proper mode would be to amend the 
original bill. A party, in order to entitle himself to a decree, must 
state facts upon his bill. But a supplemental bill like the one here 
mentioned would only refer to the original bill. Stewart v. HieholUf 
1 Tamlyn's C. R. 307. 



2a. In Jones v. Jonesy Dick. 96, upon hearing the cause on the 
equity reserved ader trial of an issue : proper parties appearing to be 
wanting, liberty was given to file a supplemental Mil for the purpose 
of adding a new party. 

29 
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UNKNOWN FARTT. MISNAMING. NONNAMINO. CHILD BORN, BCT 
MOT NAMED. 8BRVIGE ON A PBR60N BKARINO THB 8AMB NAMB 
AS A PARTT. 



3. If a party is entitled to property connected with a suit in the 
Court of Chancery and it is not known whether he be living or dead, 
it will be referred to a master (upon a proper application by his per- 
sonal representatives) to enquire whether he be living or dead, with 
liberty to report special circumstances. 

■ 

This was done in the English case of ITticUon v. Twiningy 1 Tana- 
lyn's C. R. 315. 

In that case, a testator had, by his will, in 1752, given legacies to 
several persons on their attaining twenty-one years. One of them 
went to America when a boy, and had not since been heard of; if liv- 
ing, he would then have been seventy-seven years of age. His lega- 
cy had been handed over many years to the defendants, who had, by 
accumulations of interest, made it amount to six-fold. The bill was 
filed by his personal representatives for payment thereof to them. 

The court made the direction aforesaid, with the additional question 
upon the enquiry, whether he attained the age of twenty-one years. 

4. If a person bearing the same name as a party be served with a sub- 
podna to appear and answer, he must put in his plea upon oath by way 
of answer, and then desire judgment, whether he shall be compelled 
to answer said bill or not ; and therein pray his costs for his wrongful 
vexation, which shall be thereupon allowed to him. Harrison v. HauU^ 
Gary's R. 87. 

5. If an infant, l>om pending the suit is a necessary party to the suit^ 
and the parents, in order to interpose difficulties in the way of prosecu- 
tion, refuse to have it named, it will be ordered, on motion, that the in- 
&nt be described as the youngest female child of her father and mofiier. 
Ely V. JBrotfgUon, 2 Sim. & S. 1S8 



I 
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6. If a pleading states that it is an answer to the bill of complaint 
of a certain number of complainants, naming them, and there happen 
to be more, the answer will be ordered to be taken off the files. 

7. This was done in the case of Cope v. Parry, 1 Mad. C. R. (83^) 
There, a bill was filed by six persons ; whereas, in the answer it was 
stated to be an answer << to the bill of complaint of, &c." naming only 
five of the plaintiffs. The answer was ordered to be taken off the 
files, although a year had elapsed since the answer was put in and 
there had been no further proceedings. 

8. And where an answer purports to be the joint and several an- 
swer of two defendants, and it is only sworn to by one, the same will, 
on motion, be ordered to be taken off the files, and the costs of motion 
will be allowed. Cooke v. Weatall, 1 Mad. C. R. (264.) 

9. The filing officer of the court ought not to refuse a pleading, be- 
cause there may be a slight misspelling in a party's name ; at any iUte, 
if he should do so, the court, upon motion, will order the pleading to 
be filed. 

In Faircloih v. Webb, 5 Mad. G. R. (69,) the defendant, Segrave 
Faurcloth, an infant, put in his answer, by guardian, and in such an- 
swer, and also in the original bill, his christian name was correctly 
spelt '^ Segrave." In the supplemental bill, and in the orderiinade in 
the supplemental suit to take his answer by guardian, without oath, 
his christian name was spelt in the same manner. But in his answer 
to the supplemental bill, and in the assignment of his guardian for the 
purpose of an answer thereto, the christian name was spelt *< iS'eo- 
gravcj^^ and on account of this variance in the spelling of the name, 
the clerk refused to file the infant's answer. On motion, notwith- 
standing the variance, the court ordered it to be filed. 

10. If a party enters an order in which there is a palpable error in 
the name of one of the principal parties to a suit, such an order will be 
nugatory. 

■ \ 

Thus, in Verlander v. Coddy 1 Sim. & S. 94, affirmed^ 1 Turn. R. 
94, the defendant obtained an order to dismiss the bill for want of pro- 
Mcation. The plaintiff's name was Jacob Alexander Yerlander, but. 
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in the title of the order he was called, by mistake, Daniel Yerlander. 
The order, so drawn up, was duly served upon the plaintiff's clerk in 
court. The plaintiff afterwards filed a replication. The defendant 
moved to take the replication off the file, for irregularity. 

The motion was refused : for this was an order dismissing the bill 
of Daniel Yerlander ; whereas there was no such cause in court. 



WRONG JOINDER OF PARTIES; AND^ MULTIFARI0981IK8S OV 

PARTIES. 



1 1. In the cases in England, where demurrers, on the ground that 
the plaintiff demanded by his bill matters of distinct natures against 
several defendants not connected in interest, have been overmled, 
there has been a general right in the plaintiff covering the whole case, 
although the rights of the defendants may have been distinct. 

The court goes upon the ground of preventing multiplicity of suits. 
The practice is perfectly understood there. But where the subjects 
of the suit are in themselves perfectly distinct, this is a common 
ground of demurrer. 



12. When a party, having a joint right in real estate, encumbers 
own interest in such a way that it is doubtful whether he can avoid di» 
encumbrance or not, it is scarcely possible for him.to bring into tho 
compass of one suit his different objects, to avoid the incumbrance 
and to obtain a partition against the owners of the other moiety : and 
for this reason, that though it in some cases avoids multiplicity of suits, 
yet it creates unnecessary trouble and expense to the party who baa 
become an encumbrancer by the complainant's own act and who 
has no concern with the circumstance, by putting him to the trouble 
and expense attending a litigated question with which he has nothing 
to do. 

This can be taken advantage of only by demurrer ; because if such 
a defendant answersi the expense is in a great degree incurred ; and 
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it might be too late for him to complain, if be suffered the pase to gf> 
to a hearing* Whaley v. Dawson j 2 Sch. & Lef. 3G7. 

13. A defendant after a decree to account is only an actor, qua fe- 
nu8 the account, but not entitled as an original plaintifTto other relief. 
He is, therefore, not prevented from becoming a plaintiff in anotfeer 
suit for the same matter. He is not within the case of pleading dou- 
ble suits. Bayley v. Edwards^ 3 Swanst. C. R. 703. 

14. Two persons averring that the title is in one or the other of 
them, and each contending that it is in himself, cannot join in a suit 
as co-plaintifis« Cholmandely v. Clinion^ 1 Turn. 107. 

15. A plaintiff cannot join with him, as a co-plaintiflT, a person who 
has no interest in the matters in litigation. Cuff v. Plaitll^ 2 Russ. 242. 
If this appears oh the face of the biU» it is a good ground of demurrer, 

lb. 

And a plea, shewing that one of two plaintiffs has no interest in the 
matters of the suit, is a good defence to the whole bill. * Makepeace v. 
Haythome^ lb. 244. 

16. When a bill is filed for a specific performance, it should not be 
mixed up with a prayer for relief against other persons claiming an in- 
terest in the estate. Such a bill will be considered multifarious. — 
Mole V. Smithj 1 Jac. R. 490 ; S. C. 1 Jac. & W. R. 645. 

17* If a creditor files a bill against an executor and trustee and 
mortgagors in possession for an account, and also, in the same bill 
joins one of several purchasers of a lot of the estate from the execu- 
tor and trustee, impeaching such purchasoi the same will be multi- 
farious* 

This was decided in the case of Salvidge v. Hyde^ I Jac. R* 151, 
upon appeal, by Lord Eldon — who overruled the decision of Sir John 
Leach in the same case, as reported in 5 Madd. C. R* (138.) 

18* A purchaser may have made infinitely too good a bargain with 
Ihe trustee to sell— -one which the court could not allow to stand— but 
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that is no ground for making him a party to the general administra- 
tion. A case must depend on the charges of the bill. They may be 
such as to unite persons who are ordinarily disunited. 

When there are trustees to sell, and a bill is filed against them, it is 
not usual to make the purchasers parties, but to state the contracts 
and pray an enquiry. 

*' There may be cases," said Chancellor Eldon, in the case we have 
last referred to, " which cannot be delayed till those enquiries can 
** be made, on account of injury that may be done in the meantime ; 
^< and this may come under that head." 

19. If real estate is sold in lots and purchased by different per- 
sons, they cannot be joined in one bill praying for a specific perfor- 
mance of their contracts. Such a bill, from this circumstance, would 
be adjudged against for multifariousness. 

For, although the court is always averse to a multiplicity of suits ; 
yet, certainly, a defendant has a right to insist that he is not bound to 
answer a bill containing several distinct and separate matters relating 
to individuals with whom he has no concern. A decisive objection to 
such a bill is that the purchases of the different lots are made by dis- 
tinct persons, each agreement being separate, and distinct* The cir- 
cumstances attending the sale of one lot may be very difierent from 
those relating to other lots : one may have objections, another has not. 
Brookes v. Ijord Whitworthy 1 Mad. G. R. (85.) 
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20. A roaster Ttho is taking accounts in a case where the parties 
who might resist the claim do not attend, should proceed with as much 
care as if they did appear : and even, with more jealousy, for when 
the parties are present, it is to be expected they will attend to their own 
Oarctv V. Johmion, 2 Sch. & Lef. 280. 
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ACT OF COUNSEL OR SOLICITOR TO BIND A PARTY. 



21. In the Asence of evidence, this court will conclude that coun« 
set has authority for an arrangement which he may have entered into 
for his client ; for it is not to be presumed that counsel would enter 
into an agreement without authority. Where this power id doubted, if 
the weight of evidence is that a party did not dissent, a court will con- 
clude a counsel liad authority. Elwarlhy v. Btrd, 1 Tamlyn's C« 
R. 38. 

22. But if the doctrine in Colwel v. Childf 1 Cb. Ca. 86, S. C. Freem. 
154, is to be taken at the present day as true, it would seem that 
a solicitor may assent- to interlooutory orders, and such assent will be 
binding ; but that he cannot assent to a reference finally to determine. 
And yet it was admitted that an attorney's assent to an award would 
bind his client. This case came before the court on a bill of review ; 
and the first point of error, namely, that the assent of the solicitor to 
such aTefere^ce should not bind the party, was sustained, (a) But 
see the next example, as to the act of counsel. 

23. In the case of Fumival v. BogUy 4 Ross. 142, Mr. Sugden, Ae 
counsel for the defendants (afler answers put in and on beginning to 
open a motion for payment of money out of court and for dissolution 
of an injunction) proposed in open court that an order should be made 
by consent, on terras which he stated. Mr. Heald, the leading counsel 
for the plaintiff, expressed his opinion, that the offer was fair and rea- 
sonable ; but, as Mr. E., the solicitor who instructed him, was not in 
court, he requested time to consider whether he should accede to it or 
not Mr. Sugden declined to grant any postponement ; stating, that 



(a) **Then it was moved, (hat the iolicitor who atiented, aod who was oow •olicKor 
'* in the preaeot caose, thoald f>ajr cotlt to the defrodaot Dr. Child: hot rcaolrcd hm 
** aboQld not ; for that the aaseot he gave waa in cooH, and the coarf knew Mich anont 
*' would not bind the partjr, and 'twaa the follj of the other partj to proceed on that 
"account." Xb. 
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if his offer were not accepted, he must forthwith proceed adrersdf • 
The counsel for the plaintiff then acceded to the offer ; and the order 
was made, by consent, on the proposed terms, in the presence of Mr. 
K's. clerk. Three days afterwards, the plaintiff discharged Mr. E. 
from being his solicitor ; and immediately gave notice of motion, that 
the order by consent might not be drawn up, and that the defendants 
might be at liberty to proceed upon their original notice of motion as 
they might be advised. «. 

The Lord Chancellor (Lyndhurst) said : " I must consider the 
** case as if Mr. Furnival (he plaintiff's solicitor, Mr. K. had been in 
" court, and assented to the order. His clerk was in court, when 
*^ Mr. Sugden made the proposition ; some communication took 
« place between Mr. Heald and him. He did not object to the ar- 
^' rangement, and I must presume that he immediately communicated 
*< what had occurred to his principal E. It was the duty of the aoU- 
^' citor, if he dissented from the order, to have given immediate notice 
** of his objection. Saturday and Monday elapsed : on Tuesday mom- 
** ing a new solicitor is appointed, and then, for the first time, an objec- 
*^ tion is made to the order. If Mr. E. had been in court, and had 
" assented to the arrangement, it would have bound his client. He 
*^ has adopted it ; for it was communicated to him, and he did not ob- 
'' ject to it The client must, therefore, be bound. 

** If Mr. Furnival (the plaintiff,) had not made an accurate state 
** ment of the facts to Mr. E. it would perhaps have been too much 
'' to have bound him by the order ; and he might have been let loose 
'' from it on proper terms. But there is nothing before me to 
** show, that E. was not accurately informed of the circumstances of 
** the case. 

** It is said that there were material facts, which were not coroma- 
** nicated to counsel. But that is a new suggestion. There is no 
<< evidence that the counsel were not in possession of all the facts ne- 
** cessary to be known, in order to enable them to exercise a sound 
** discretion." 

Mr. Heald, afterwards, applied to the court to suspend the passing 
of the order, till Mr. Furnival, the plaintiff, could renew his motion 
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on farther affidavits, which, it was stated, would shew that his counsel, 
when they consented to the order, had not the facts fully before them. 
And upon the renewal of the motion (the circumstances of which arc 
stated in the judgment) the Lord Chancellor said : *' It now appears, 
" that a proposition, similar to that which is embodied in the consent 
*' order, had been made to Mr. Furnival at an earlier stage of the busi- 
*< Sess, and had been positively rejected by him ; that it was afterwards 
'< renewed, but no answer was then given on his behalf; and that ho 
" long since instructed his solicitor to use his utmost exertions to pre- 
<< vent Messi B. (defendants) from getting the money out of court, 
<< If Mr. Furnival had been in court, when Mr. Sugden made his pro- 
" position, I have no doubt that he would have prevented the arrange- 
" ment from being acceded to ; and if the circumstances, to which I 
'' have referred, had been communicated to his counsel, they would 
*^ not have assented to the order : for it is quite impossible that they 
'' should have considered themselves justified in acceding, in the ab- 
^'sence of Mr. Furnival and his solicitor, to the proposal of the 
" Mess. B. (defendants,) had they been aware that a similar ofier 
*< had been before made to him, and rejected ; that, upon its being 
** renewed, he returned no answer, which amounted to a second re- 
<* jection ; and that he had desired the utmost activity to be used, in 
^ order to prevent the money from being taken out of court. Mr. Fur- 
*< nival's counsel, therefore, at the time when they assented to the ar- 
** raog^ment, were not apprised of facts, the knowledge of which was 
** essential in reference to the question on which they were to exercise 
^' their discretion* 

^' There is another point on which I have more difficulty. If the 
^ solicitor had been present in court, and had known all these facts, 
« the party would faavo been bound by his consent. Here the solici- 
'* tor K. was not present ; and the question is, whether E's. subse- 
<< qaent conduct has fixed Mr. Furnival with an'agreement, which, 
^' independently of E's* conduct, would not be binding on his client. 

** Mr. E., it appears, knew nothing of the arrangement, till after 
** the rising of the court on Saturday (the day the consent was 
^ given) he expected Mr, Furnival to arrive in London on Monday 
^ noniing ; but, on Monday, a letter was received from Mr. Furo^ 
" val stating that he woald not arrive till the following day. Uoder 

30 
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*' theso circumstances, the solicitor thought it better to wait till Mr* 
** F. arrived in London, than to take any immediate step to stay the 
** progress of an order, which, ho knew, could not be drawn up before 
** Tuesday* It would have been better, if Mr. E. had interposed 
<' immediately ; but there has not )>een so much remissness on his part 
** as to make the arrangement binding on Furnival, who, as soon as he 
*'came to town, manifested the strongest dissatisfaction with Mhe 
'' course which had been pursued, and appointed another gentldpen 
" his solicitor. ^ 

<< I Ihink, therefore, that Mr. Furnival ought to be placed in the 
** same situation, as if the arrangement had not been made. And I 
** am the more disposed to come to this conclusion, because, though 
** the Mess. B. will lose the benefit of the order, they will not loose 
" any advantage which the merits of their case entitle them to, or 
" which they could have obtained, if Mr. Furnival had been present. 
'< Mr. F., however, must pay the costs of the consent order and the 
«< proceedings to which it has given rise, including the costs of this 
** application." 

The original motion was then resumed. 

' 24. If two counsel should be instructed by difierent solicitors and 
appear, with different views, for the same party, the court will direct 
the matter then before the court to stand over, and the authoaties un- 
der which the solictors acted to be verified by affidavit. 

In a case of this kind, an affidavit made by the party was produced, 
which stated a consent to the proceeding and that the first solicitor 
had been authorized to act for them ; and upon this, the order was 
made. BtUiertDortk v. Chapmany 1 Jac. & W. R. 653, (note a.) 

25. If a suit is depending, and is prosecuted up to a certain point, 
and if the solicitor improperly abandons that suit, and unnecessarfly 
institutes a new suit, the court will take care that the client shall not 
■uSer by the adoption of such a course of proceeding. Wood ▼. Wood^ 
4 Russ. G. R. 558. 

A decree or order by consent of the counsel cannot be set a&ide 
-eiSier by rehearing or appeaL Bradith v. Gee, Ambl. 229 : Harruon 
m. fiiimtey, 2 Yes. 488 ; Belt's flupp, 413 ; Toder ▼. Soiiiam, 7 Br. 
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P. C. 244 ; Downing v. Cag9, 1 Eq. Abr. 165, 4 ; JVbrcot v. Abrco<, 
7 Vin. 398, 13 ; Windham v. fTfiMfAom, Freexn. 127. 

In £tton^ 1 Yes. Jr.* 93, the Lord Chancellor seemed to think that it 
might bo done by a bill of review. But in Webb v. Webb^ 3 Swanst 
658, a bill of review to set aiide a decree by consent was dismissed by 
Lord Nottingham. And see Smith v. Turner, 1 Vern. 274. But if 
the decree was obtained by fraud, relief may be had against it on an 
original bill. Bradiih v. Gee, supraf aod cases there cited ; and see 
llarrison v. Sumseyy supra,, » 

If the party did not in fact consent^ his remedy is against lus counsel, 
lb. Counsel must determine for themselves on their authority to coa- 
sent Moh v. Smith,! J. & W. 673. 



TARTY BXAMUI£D: AND PARTY'S TESTJMOlfT Vt£0 AOAXNBT 

HIMSfiLV. 



26. An answer which purports to be the answer of a minor by his 
mother and guardian, may be read against the mother in another cause, 
where she is a defendant in her own capacity. Bcasley v. Magrath^ 
2 Sch. & Lef. 3U 

27. And a bill in another cause will be evidence against the party 
bringing it, and who is a defendant in the latter suit, provided it is 
proved that such bill was put in by his privity or consent Thus : 

*^ At the hearing, the now plaintiSs offered a bill exhibited formerly 
<< by the defendant against the now plaintiffs in evidence, to which it 
** was agreed the now plaintiffs had answered. The now defendants 

• 

<< objected, that the bill ought not to be read for evidence against them, 
'* unless the plaintiffs could prove it was exhibited by the now defend- 
'* ant's direction or privity ; for any person may file a bill in another per- 
<< son's name. And the court were of opinion that it should not be read, 
** unlets it were proved to have been exhibited with the privity of the 
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*' party plaintiff in it But the defendant's counsel did after adroit it 
^ to be read." fVoolki v. Roberts^ 1 Ch. Ga. 64. 

28. Where there are several defendants at a hearing, depositions 
. taken on the part of one defendant may be read against the plaintiff, 

but not against a co-defendant : because there cannot be a crosd-ez- 
^ amination. 

But it often happens, that in a bill for performance and execution of 
trusts in a will or deed, several parties are before the court, and a de* 
cree is made for the performance of tlte trusts, and a declaration of 
the court on the eeveral parts of that trust, as to how far it shall ex- 
tend. 

It is then considered as a determination among all the parties, 
as well between the co-defendants as the rest ; otherwise the decree 
would become useless ; and it would be necessary to have as many 
bills as there are parties claiming different rights. 

Such depositions may therefore be read to shew what is the founda- 
tion of the decree. Whether they would be conclusive, ia another 
matter* Jhkew v. The PouUers Company^ 2 Yes. Sen. 89. 

29. Persons may have valuable information to give with respect to 
the matter in litigation, but the Court of Chancery will never permit a 
party litigant to bring witnesses before the court as parties. Tooth r« 
Bean and Chapter of Canterburtfy 3 Sim. 52. 

30« A co-plaintiff, although but a trustee, cannot be examined as a 
witness for the other plaintiff, (a) not even though the party wanting 
^ him offers to give security to be approved of by the master for the pay- 
ment to the defendant of such costs as the plaintiff might be ordered to 
pay to the defendant in the progress of the suit. The suggested indenn 
nity from costs would be ineffectual : the defendant might, neverthe* 
less, have recourse to the plaintiff proposed to be examined if the costs 



(a) There is t cbm in Motley, (Birdr. Own, p. 8lt,) when apredWm e«i wfti el* 
lowed to be examioed. Bot hoir far this it rifhty m open to • qqottioo. See man here- 
OB, Chapter VII, No. 6. 
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ihoald be given against the plaintiff. This continuing interest in the 
costs appears to be an objection which cannot be got over. Bemon v. 
ChestcTf 1 Jac. 577 ; Phillips v. D* of Buekingkam^ I Yem. 230 ; 
Mayor of Colcheaitrv. , 1 P. W. 696; Hewainony. Tohty, 

2 Dick, 799. 

But an order may be obtained for striking out his name as a co- 
plaintiff, and making him a defendant, for the purpose of examining 
him as a witness, upon giving security for costs. Motttux v. Mack* 
relhf 1 Yes. Jr. 142 ; Lloyd v. Makeam, 6 Yes. 145 ; fVitU v. Camp^ 
fceU, 12 Yes. 493. 

And the order may be obtained after replication. MoUe^fx v. Maeh* 
reihf 9upra. 

But not after a decretal order. Benmm v. Chuier^ supnu 

One defendant may be examined as a witness for the other, saving 
just exceptions. GUb. For. Rom. 139 ; and see Piddoek v. Brovm^ 

3 P. W. 288. 

The reason of this is, that if the cause miscarries, the plaintiffs 
would be liable to costs ; and, therefore, their swearing might be to 
exempt themselves. Besides, it is their own act and choice that they 
are plaintt& ; but it is otherwise with defendants, for they are forced 
to be made parties at the will of the plaintiff; and if this act of the 
plaintiff should entirely take away their testimony, it would then be in 
the power of any one who had a mind to oppress another, to deprive him 
of his defence, by making the most material witnesses defendants in 
the auit. The court has, therefore, ordered it otherwise ; and a de« 
fendant, who is not materially interested may be examined, upon an ap- ^ 
plication by petition or motion, either on the part of the plaintiff or 
defendant, saving all just exceptions. Casey v. BeachJiM, Mich. 1716, 
JM. S. Rep. Gilb. £q. R. 98 ; £q. Cas. Abr. 225, PI. 78.* 



By the 73d Rule of the Court of Chancery of the state of New* 
Tork, the order for the examination of a defendant must be applied 
for within twenty days after the party, who wishes for the evidence, has 
received or served a notice of the rule to produce witnesses. 
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By the English practice, the order is not of course after replication. 
Winter v. Keniy 2 Dick. 595. Nor, a fortiori after a decree, but leave 
may be obtained. Franklyn v. Colquhoutiy 16 Yes. 218 ; Purcetl v. 
M'Jfamara^ 17 lb. 434 ; Houghqm v. Sandy $f 2 S. & S. 221. 

The question as to the admission of a defendant's testimony is, whe- 
ther any objection made to it goes to his competency or credit ; for 
if to his credit, it must be read, and left to the consideration of thd 
court on the whole evidence of the case : but not at all if it goes iO 
hiB competency. 

And whether it is a good objection as to his competency, depends 
oh two thin^ : first, the concern or interest he appears to have in the 
cause and matter before the court ; and, next, his being a defendant 
and concerned m the event of the suit* Dixon v. Parker^ 2 Yes. 
Sent. 219. 

31. It is also contrary to a general rule in equity to compel a plain- 
tiB^ having an interest adverse to that of the defendant to be examined 
as a witness on the part of the defendant against the consent of the 
former. There is no good authority for it ; and it would in effect be 
to dispense in iaill cases with a bill of discovery. It can, of course, be 
done, provided the plaintiff consents. Fereday v. Wtghtwickf 4 Russ. 
&. 114, and cases there reviewed. 

32. If a trustee is examined as a witness, and afterwards it is thought 
proper to make him a defendant, still, it is said, his deposition will not 
be allowed : for, although he pay no costs and will not gain or lose by 
a decree, yet the decree must be against him, if decreed for the plain- 
tiff, and his evidence would go to affirm his own act. 2 Harr. Ch. 
Pr. 53. (6th edit.) 

Tet \{ik%dMSclaim9 all interest, he will be a good witness. PhiUipi 
y. Duke of Bucks, 1 Yern. 227 ; (and note 1, to Raithby's edit.) 

33. If a defendant is examined as a witness, the plaintiff must stand 
to his depositions as conclusive. 2 Harr. Pr. 49. 

34. If one be examined as a witness when disinteresttdy and 
afterwards becomes entitled to the estate or matter in controversy, his 
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deposition will be allowed to be read. Gosse v. Tracy, 2 Vera, C. R. 
699 ; HatDS v. £fond, 2 Atk. 615 ; Glynn v. Bank of England, 2 Ves. 
Scnr. 42 ; and see, also, Stoire v. Bell, 5 T. R, 371 ; Cunlip v. iSe/to», 
2 East, 183 ^ Cope v. Parry, 2 J. & W. 638. 

Id the last mentiooed case, (Cope v. Parry,) it appears, that the oth 
dence of a person, examined as a witness for the plaintifi*, although he 
is afterwards made a defendant, uninterested in the suit, may be read. 
An objection was taken to the reading of the evidence of such a per« 
Bon, on the ground of his being a party in the cause, and jthere being 
no order to examine him. 

The court said, there could be no occasion for an order, as he was 
not a party at the time of his examination ; nor could it then be known 
.that he would become a party afterwards. 

At the end of this case a note is given, referring to The Practical 
Register; thus: 

*^ See Wy. Pr. Reg. 420, where it is laid down that a person being 
^ examined as a witness, and afterwards made a defendant, his depo- 
** sition cannot be read, although he be only a trustee." • 

35. One defendant cannot move to strike another defendant out of 
the hitl who hath never been served with process, in order to make him 
a witness. But it is said that a plaintiff may take this course. And 
even a defendant may have a mere order to examine such defendant, 
saving just exceptions. Gilb. Rep. in Eq. 183. 

36. The oath of the party is ever looked upon in equity to be as 
good as the oath of a single person. 2 Madd. Ch. Pr. 42. 

37. It is the settled practice, that one defendant's answer cannot be 
read as evidence against another defendant ; and, therefore, if you 
want his evidence, you must apply by petition or motion^-as before 
observed. 

« 

38. An infant's answer by bis guardian is not evidence against him, 
because the infant is not sworn j and it is only for making proper 
parties. Garth. 79. 
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rAKTT WITHDRAWING OB BEING WITHDRAWN rBOM A 8inT« 



89. A party is sometimes aUpwed to withdraw himself from a suit, 
for the purpose of being examined as. a witness in the cause : as in the 
case, of a next friend. This is done upon a motion ; but security for 
costs, up to the time of withdrawal, must be given. WUU v. CampMl^ 
12 Yes. Jr. 493. And see Nos. 6 and 9, in Chapter YIL 

40. Before an answer is put in, a defendant may be struck out upoa 
the plaintiff's motion. And if a defendant answers and disclaims, or 
appears disinterested, his name may be struck out, on motion of the 
plaintiff; but it must be with costs to be taxed after answer. 

41. So, a defendant maybe struck out at any time before hearing ; 
but after appearance and answer, it is with costs ; the bill, as to hinif 
being dismissed. 

42. A plaintiff may likewise be struck out of the bill at any time 
before hearing, if those who are left be sufficient to answer the costs* 
But a special order of the court must be obtained for that purposo.— 
I Harr. Ch. Pn 40, 6th edit. 

48. Parties who are plaintiflb in a suit cannot be permitted to widi- 
draw themselves from that character, in order to be made defendants, i(. 
by so doing, the remaining plaintiffii in the suit are injured* HoUurk 
V. Holkirkf 4 Madd. C. R. (50.) 



44. In the case of Jlf' JVa& v. JUeiiMi, iTamlyn^s C. R« 876, diecoaii- 
sel for a subsequent incumbrancer, who had put in an answer, asked to 
be dismissed, being satisfied she never would get any thing, and under- 
teking to join in any conveyance she might be called upon to execnto. 
Bat the Master of the Rolls said she ought to have diflclaaned on Imt 
«ik«war; and that, she must remain a party. 
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m _ 

4d. The coart will refuse to allow a petition to be aineDded by sub- 
stituting another person for the petitioner, who, on the hearing of the 
petition, must appear to have no title. Saint John ▼• Champneyt 1 
Tamlyn's C. R. 23. 



CHARACTERS INCOMPATIBLK. 



46. The character of receiver and next friend of an infant plain* 
tiff cannot be united. They are incompatible. Stone t. WUhart, 2 
Mad. C. B. (63.) 



ACTITEy ALTHOUGH NOT PARTIES. 



47. The court of chancery will not make a compulsory order upon 
a person who is not a party to a suit, but if a stranger moves for lib- 
erty to pay money into court, in trust for a cause, it will be allowed. 

This has been done in a cause where a receiver had b^en appoint- 
ed, but he had refused to receive the money, having no authority for 
that purpose. Francis v. Collier^ 5 Mad. C. R. (73.) 

48. Where the claim of the next of kin is raised on the record, and 
one person is, in that character, a party, other persons iiound by the 
master to be next of kin, may be heard by the court, though not par- 
ties. But where the claim is not raised on the record, and none of 
the next of kin are in that character parties to the cause, there must be 
a supplemental bill to bring them before the court. The next of kin 
are entitled to be heard as persowt dengnaUz* 

49. Where a person, not a party to a suit, is interested in a que»* 
tion, and appears by counsel, and submits to be bound by the deci* 
•ion, the eoort will not hear him, unless all the other parties to the 

31 
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suit give their consent. Bozou v. BoUand^ 1 Russ. & M* 69 ; and 
see the case of Gough v. Laloucht^ 1 Dow's Appeal Cases, N. S. 
485, as set forth in Chapter I. p. 6, 7, anU. 

50. A purchaser of an interest, from one who was a plaintiOT in a 
suit, will be allowed, upon a petition for that purpose, to attend the 
roaster in making enquiries as directed by the decree. In such a case 
there must be a qualification in the order permitting him, so as not to 
prevent the plaintiflT from having any remedies that he might be enti- 
tled to against the assignment ; and it would be at the expense of the 
petitioner. Toosey v. Burchellj 1 Jac. 159. 
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61. A party who files a bill without having a right in the naatter 
therein contained cannot make his pleading good by an after-purchase 
of such right and amending his bill. Such a bill will be dismissed 
on demurrer, with full costs. Pilkington v. fVignaUj 2 Mad. C. 
R. (238.) 

52. But this regulation will not go so far as to dismiss a bill filed by 
a representative before taking out letters of administration : because 
he has a species of right prior thereto, which can be perfected upon 
his taking out letters. 

In Humphrey a and Humphreys, 3 P. Wms. 351, a demurrer was put 
in to a bill,«because no representatives were made parties. Afler- 
wards, and to help this defect, the plaintiff took out letters of admin- 
istration ; and charged the same by way of amendment to tho bill, ha* 
ving obtained an order for euch amendment It was objected, that these 
were matters arising after the filing of the bill, and therefore proper 
for a supplemental bill. And though this was pleaded to the bill, yet 
the plea was over-ruled, because such matters may be charged either 
hy way of supplemental or amended bill. And see Barnard R. 390 ; 
and more particularly herein, Chapter Y, No. 2, p. 107, ante. 
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53. Although tenants have notice not to pay rent to a party in a suit, 
and an opposite party threatens them with actions, yet they cannot, 
upon a mere peiiliony apply for leave to pay the rents into court : for 
as they are not parties to the suit, they are not competent to make a 
motion. In a case of this kind, Belbee y. Same, 6 Madd. C. R. (29,) 
the court directed the motion to be made on the part of the plaintiff, 
and be consented to by the defendants. And upon this being done, an 
order was granted. The bill in this case was filed against the husband 
of the plaintiff and her trustees, in respect of her separate property. 

54. In some cases, when it has appeared at the hearing of a cause 
that the personal representative of a deceased person, not a party to 
the suit, ought to be privy to the proceedings under a decree, but that 
no question could arise as to the rights of such representative on the 
hearing, the court has made a decree directing proceedings before one 
of the masters of the court, without requiring the representative to be 
made a party by amendment or otherwise ; and has given leave to the 
parties in the suit to bring a representative before the master on taking 
the accounts or other proceedings directed by the decree, which may 
concern the rights of such representative ; and a representative thus 
brought before the master is considered as a party to the caCise in the 
subsequent proceedings. Mitf. PI. (by Jeremy) 179, referring to 
Fletcher v. Jlahbumer, 1 B. C. C. 497 ; 1 Ves. Jr. 69. 



PCR805 CHARPED AS A PARTY, ALTHOUGH NOT PARTICULARLY 

INTERESTED. 



55. If a person is mixed up with the particular proceedings in a 
particular cause, he must answer as to those particular proceedings. 

- He cannot, under a general demurrer, upset the complainant's bill, 
upon the ground that he ought not to have been made a party. In all 
those cases in which a person, without interest in a particular question, 
is made a party, it is done because there is a charge against him, not 
merely respecting thd question, but respecting the cause. Day v. 
Drake^ 3 Sim. 70. 
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AOSIVT riUNO BILL FOR raiNClPAL* 



66, A person authorized under a Power of Attorney to commence 
a suit in chancery in the name of a complainant need not state the pow- 
er in the bill. And even if that does appear, there still will be no oc- 
casion to produce and prove the power of attorney at the hearing. But 
in case the statement appears, the court will direct the master to In- 
quire, whether the person who has instituted th$ suit was at the time of 
the institution thereof and still is authorized to prosecute the same in 
the name of the plaintiff. And in case he is so authorized, then the 
master proceeds to take the usual accounts. Edney v. JewtUy 6 
Mad. C. B. (165.) 



BINDING AFTER-FABTIES TO PRIOR PROCKEDINOS. 



57. If infants are made parties-defendant to a supplemental bill after 
witnesses have been examined upon the original bill : this evidence 
will not be allowed to be read against the new defendants. If they 
were adults, they might consent that the former evidence should be 
read at the hearing ; but not so, as to infants. The case may, how- 
ever, be such, that it may not be necessary to repeat the proof, and 
when the cause comes on, the deficiency of proof, as against the infants, 
may be supplied before the master. * Quantock v. BuUenf 5 Mad. C* 
K. (810 

58* If parties are added to a cause after a decree has been obtained 
and a master's report had, it can be referred to the master to enquire,^ 
whether it would be for their benefit that the report should be adopted 
as to them. 

This course was pursued as well against infants as adults in (be 
east of BroohfiM v. Bradley and aibsrif I Jac. 632. The bill ia 
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that case was filed by a creditor of a deceased trader on behalf of 
himself and the otber creditors, for the payment of their debts out of 
real and personal estate. The defendants were bis executors and de- 
visees, and his heir at law, who was an infant. The original decree, 
made in December, 1816, directed accounts of his debts and personal 
estate, aud enquiries as to his real estate. The master made his re- 
port ; and the cause came on to be heard for further directions on the 
5th of March, 1822, when an objection was taken that the children of 
two of the testator's brothers, who under his will took a contingent 
interest in his real estate, had not been made parties. The cause, in 
consequcDce, stood over ; and a supplemental bill was filed to bring 
them before the court. Several of the defendants to the supplemen- 
tal bill were infants : the cause then came on. 

Mr. Hart, for the plaintiffs, observed, that the defendants to the 
supplemental bill were not in strictness bound by the report in the 
original suit, as having been made in their absence, but that they could 
derive no advantage from the accounts being taken over again, and 
those of them who were adult were therefore willing to abide by the 
former proceedings ; and he suggested that if the court were satisfied 
by a reference to the master that it would be for the benefit of the in- 
fants, it might also be adopted and confirmed as to them : a similar 
reference had been made by Sir W. Grant in Pennington y. Lord 
Muncasier. 

The Yice-Chancellor said, he thought that would be the proper 
course ; and upon the consent of the adult defendants to the supple- 
mental bill, to be bound by the former proceedings, he referred it to the 
master to enquire whether it would be for the benefit of the infant de- 
fendants that the report should be adopted as to them. And they were 
to be at liberty to take objections to it before the master. 



SICONDART PABTT PB08ECUTI50 JL SUIT. 



59. A second mcumbrancer, as the holder of a mortgage, haying 
obtained the appointment of a receiver and a decree for a sale, with- 
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out making the first encumbrancer bv annuity a party, a petition by the 
latter for a reference to ascertain priorities, and for the receiver to 
keep down the interest, was refused in the case of Brooks v. Great* 
hedy 1 J. & W. 176 : on the ground that the petitioner had com- 
menced a suit for the same purpose and had delayed it more than a 
year — they had " not used the active diligence which they ought to 
have done." 

60. Where a bill is filed by a person on behalf of himself and a 
class of other persons standing in the same circumstances, and the 
suit, after decree, abates by his death, or is deserted by him or his 
representatives, it is almost a matter of course to permit another per- 
son reported by the master to be one of that class, to take up the pro- 
ceedings by a supplemental bill. But if it were made to appear, upon 
his application for that purpose, that he was actually a plaintififin an- 
other court of concurrent jurisdiction in which the validity of his claim 
was in issue in the cause, and that the effect of permitting him to pros- 
ecute the suit here would be to exclude all question as to the validity 
of his claim, the court would hesitate much before it could prevail 
upon itself to make that order. Houlditch v. Marquis oj JDonegaUf 1 
Sim. & S. 494. 
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61. It would be too much to say that a purchaser under a decree 
can be bound to look whether there is error in the judgment of the 
court or error in directing a sale. If he were, he would have to go 
through all the proceedings from the beginning to the end ; and have 
the opinion of the court^that the decree is right in all its parts, and that 
it would be impossible to alter it in any respect. The cases warrant 
no such opinion. On the contrary, as far as can be found, the general 
impression they give is, that a purchaser has a right to presume that 
the court has taken the steps necessary to investigate the rights of 
the parties ; and that it has on that investigation properly decreed a 
al9 : then he is to see that this is a decree binding the parties claim- 
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ing the estate ; that is, to see that all proper parties to be bound are 
before the court : and he has further to see, that taking the convey* 
ance, he takes a title that cannot be impeachedi aliunde. 

He has no right to call upon the court to protect him from a title 
not in issue in the cause, and no way affected by the decree : but if 
he gets a proper conveyance of the estate, so that no person whom 
the decree affects can invalidate his title, although the decree may be 
erroneous, and therefore to be reversed, the title of the purchaser 
ought not to be invalidated. If the court were to go beyond this, it 
would introduce doubts on sales under the authority of the court, 
which would be highly mischevious. Bennett v. HamiU^ 2 Sch. & 
Lef. 566. But see Colclough v. 5/enim, 2 Bligh. 181. 

62. After a decree has been had in a cause, a new original bill can- 
not be brought between the same parties and for the same matter. 
If a bill of this kind was sufiered, it would make great confusion in the 
proceedings of the court, and introduce the utmost inconvenience* 
Wortley v. Birkhead^ Atk. 3 809 ; S. C. 2 Yes. Senr. 571. 

63. Where a case is made out between defendants, by evidence 
arising from pleadings and proofs between plaintifis and defendants, 
a court of equity is entitled to make a decree between the defendants. 
A court of equity is bound to do it. A defendant chargeable has a 
right to it. Such defendant has a right to insist that he shall not 
be liable to be made a defendant in another suit for the same matter 
that may be then decided between him and his co-defendant. And the 
co-defendant may insist that he shall not be obliged to institute another 
suit, for a matter that may be then adjusted between the defendants. 

And if a court of equity refused so to decree, it would be good 
cause of appeal by either defendant. ChanUey v. Lord JDunsanyj 2 
Sch. & Lef. (appendix) 690 ; Covivy v. Cauljieldi 2 B. & B. 255. 

And one defendant may prosecute a decree against another : aa 
where a co-obligor pays money. In such a case, the principal mutt 
undoubtedly indemnify the surety. Walker y. Preaioick, 2 Yes. Sen. 
622. 

64. An infant defendant is generally entitled to amend his aaiwer 
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after a decree, and to go into a new defence. But in order to pre« 
vent him from again having the opportunity of availing himself of tha 
privilege and from having a day to shew cause against the secoud 
decree, he will be considered as plaintiff in the further proceedings in 
the cause by which Jie will be as much bound by the decree as an 
adult. Savage v. Carroll^ 2 Ball. & B. 444. 

65. A decree of a Court of Chancery determining matter of right 
is good evidence of that right as to all persons claiming under a part/ 
against whom a decree is made, although at ever so great a distance 
of time. Borough v. Whichcote, 3 Bro. P. C. 595. 

66. If a person having notice of a decree, but to which he is no 
party, pays money contrary to that decree, he will have to pay the 
money over again. Haroey v. Montague, 1 Yern. 57 ; & C lb. 121. 

67. If a decree has been pronounced, and the defendant dies soon 
after, the court may be moved to have it enrolled nevertheless : for i^ 
may be compared to a judgment at law, which if given before, may 
be entered up after the party's death ; and the court has ordered de* 
crees in this manner to be enrolled. Anonymous, 2 Ch. Ca. 227. 

■ 

The following are the particulars of this case : <' Mr, Alt ymey mo- 
<< ved, that a decree pronounced in michaelmas term, that a defendant 
** should account, since which the defendant was dead, might be en- 
<< rolled. {Lord Chancellor) what good will that do you when 'tis 
** but for an account ? {Mr. Attomeij) The decree was not only to ac- 
<< count, but for payment of certain sums. {Lord Chancellor J) It 
<' bath been done, and is seat law, if jiylgment be pronounced it 
** shall be entered, though the party die, let it be so here now.'' iS. P. 
Nelson's R. in Ch. 169; S. P. 3 Chan. Rep. 73. 

Decrees of this court take effect from the time they are pronounced, 
and the death of the parties shall not hinder the enrolment in a 
convenient time. Finch, 169. 

68. All parties to the suit or decree are bound by the decree, if they 
are of full age, compos mentis, &c« And where any come in pending 
U lite, and while the suit is in prosecution, regularly tha decrM bind- 
ethtbem. Style r. Martin, 1 Ch. Ca. 150. 
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69. A decree will sometimes bind persons not parties or privies, as 
where there are four named to defend for a parish : the decree will bind 
the inhabitants. A decree will bind some tenants who are not parties, 
and others who oppose it ; otherwise suits would be endless. If, where 
there are such numbers, all must be parties, there would be perpetual 
abatements, and no right could be done. Thirveion v. Collier^ 1 Ch. 
Ca. 48 ; Brown v. Vermudenj lb. 272 : 1 Eq. Ga. Ab. 163 ; 2 Yem. 
103, 184. 

70. Bj the constant practice of the Court of Chancery, acts of the 
court, as a decree or order in another cause between the same parties, 
may be read without an order. Brooks v. Taylor y Mos. 188. 

71. Where a decree is obtained for satisfaction of creditors bills 
by part owners of a ship, and some of the creditors are no parties to 
the decree : any of the creditors, not parties, may, after the decree is 
drawn up, or even signed and enrolled, move the court and obtain an 
order, that, paying his proportion of the charges of the costs of the suit 
in obtaining the decree, he may be let in to prove his debt, and have 
the benefit of such decree* ^nd in all like cases it is the same. 1 
Harr. Fr. 40, (6th edit.) 

72. Where several defendants obtain a decree for dismissing a 
bill, even the signing and filing of the decree by one of them will be 
sufficient to bar the plaintiff in a motion for a re-hearing. Gore v Pur" 
don, 1 Sch. & Lef. 234. 

73. A party who is a plamtiflfin a suit cannot bring a bill of review 
where the former decree has not been signed and enrolled ; and it 
would be hard to put him to sign and enroll a decree against himself. 
Iq such a case he may bring a bill in the nature of a supplemental 
bill ; and have the former cause re-heard at the same time. Bridge 
V. Johntonj 1 West's R. 194 : StandUhy. Radleyj 2 Atk. 177. 

74.. None but such as are parties or privies can commonly bring a 
bin of review. But, in some cases, where a man's interest is afiected, 
or be is grieved by a decree, he may have this bill. 

32 
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Thus, it was done in an English case, {Broom v. Vermuden^ X Ch. 
Ca. 272,) where a parish was sued, and four only of the parishioners 
named to defend : another parishioner was allowed to bring the bill. 

And see No, 71 , ante, 

75* If a decree is made against a person who had no interest at aU 
in the matter in dispute, or had not such an interest as was sufficient 
to render the decree against him binding upon some person claiming 
the same or a similar interest, {Brovm v. Vermuden^ 1 Ca. C. 272,) re- 
lief may be obtained against error in the decree by a bill in the nature 
of a bUl of review. (See 17 Ves. 178.) 

76. Sometimes, from the neglect of parties, or some other cause, 
it becomes impossible to carry a decree into execution without the 
further decree of the court, (2 Ch. Rep. 128; 2 Vern. 409.) This 
happens, generally, in cases where the parties having neglected to 
proceed upon the decree, their rights under it become so embarrassed 
by a variety of subsequent events, that it is necessary to have the de- 
cree of the court to settle and ascertain it ; and this is done by a new 
bUl. • 

Sometimes such a bill is exhibited by a person who was not a party, 
nor claims under any party to the original decree, but claims in a simi- 
lar interest, or is unable to obtain the determination of his own rights 
till the decree is carried into execution. (See the pecuUar case of 
Rylandsy. Latouche, 2 Bligh. P. C. 666.) ^ 

Or it may be brought by or against a person claiming aa assignee 
of a party to the decree. Organ v. Gardiner, 1 C. C. 231 ; Lord Car" 
tereiy. Paschal, 3 P. W. 197; S. C. pn appeal, 2 Bro. P. C. 10; 
Binks v. Binks, 2 Bli. P. C. 593, {note;) Mitf. PL (by Jeremy,) 96. 

77. If a woman, pending the suit, marries, and the cause proceeds, 
and a decree is made, this is not sufficient to reverse the decree. And 
80 it was held by the Lord Chancellor, assisted by the Judges, on a plea 
to a bill of review on that ground, who said, that marriage was a mat- 
ter of abatement only, not of right, and was matter of fact mgA of the 
decree. Cranhoume v. Dalmakoy, Dick. 8. 
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78. In Jackson v. Lee, Dick. 92, there had been a decree by de- 
fault. The defendant, on shewing cause against it, objected to a want 
of parties. The objection was allowed, and the new party was named 
in court 

79. A plaintiff, notwithstanding he has examined a defendant as a 
witness in a cause, may obtain a decree against him as to other mat- 
iers. JVfgUtnga/« v. Dodd^ Ambl. 583. 



PRECEDENTS. 



PETITIOirS. 



No. 1. — PXTITIOrl THAT PLAINTIfV MAT 9B PERMITTBD TO tUS 

ffi forma pauperis. (2. R. S. 444 ; Rule, 140.) 



In Chancery ; before 
the Chancellor 



)fore 1 
i 



Between, &c. 



To the Chancellor of the State of J^ew-Torh ^ 

The humble petition of 
the Complainant, 

Sheweth, 

That your petitioner haying exhibited his bill in this court againat 
the above named defendant and others, therein setting forth that, &c. 
l^Set forth ehorlly the pUsintiff'^s right in the matters in queationy a$ 
Btated in the bill ;] 

That your petitioner is not worth twenty dollars, excepting the 
wearing apparel and furniture necessary for himself and his family 
and excepting the subject matter of the above suit, (and which is not 
in the possession of your petitioner ;) 
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That your petitioner, by reason of such poverty, is unable to 
prosecute his said suit, unless he is admitted to do so as a poor per- 
son. 

» 

Tour petitioner, therefore, humbly prays your honor, that he may 
be admitted to prosecute his said suit as a poor person ; 
and that Mr. W. may be assigned for his counsel and Mr. 
S. lor his solicitor. 
And, &c. 



ApplicainVB affidavit to be annexed. 



In Chancery ; before, &c. 

* Between, &c. 

State of New-^Tork, County, ss. j9. jB. the complainant 

above (or^ within) named, maketh oath and saith, that he has read {or^ 
that he has heard read) the above (or, within) petition, and knows the 
contents thereof; and that the same is true of his own knowledge, 
except as to any matters which may be therein stated as on his 
information or belief, and as to those matters he be-lieves it to be 
true. 



CoumeTa Certificate. 



I certify that I have examined the claim of the above petitioner 
ferred to in his petition, and I humbly conceive he has a good cause 
of action. 
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JSo, 2.— PETITION VOSL ± DEFENDANT TO BE ADMITTED TO DEFEND 

in jorma pauperia* 



In Chancery^ &c. 

Between, &c. 

To, &c. 

The humble petitiooi &c. 

Shewethi 

# 
That your petitioner has been served with process to appear to 
and answer the complainant's bill : But your petitioner is not worth 
twenty dollars, &c. [(U ir^the Uut form;'] 

That your petitioner, by reason of such poverty, is unable to 
make his defence thereto, unless he is admitted to do so as a poor 
person : 



Tour petitioner, therefore, humbly prays your honor, that he may 
be admitted to defend this suit as a poor person ; and that 
Mn W. may be assigned for his counsel and Mr. S« for 
his solicitor. 
And, &c. 

{Add an affidavit and certificate as in the la$t form.'] 
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No. 3. — rSTITION FOB LBAVK TO XZAMIRB A DBTBRDAITT. 

(Rule 78.) 

In Chancery ; before, &c. 

Between, &c. 

To, &c. 

The petition of 
the Complainant, 

Sheweth, 

That this cause is at issue, but no witnesses have, at present, been 
examined herein ; 

That your petitioner is advised that the above named defendant 
E. F. is a very material witness for your petitioner ; and inasmuch as 
he is in no way concerned in point of interest : 

Tour petitioner, therefore, prays your honor, that he may be at 
liberty to examine the said defendant £. F. as a witness 
in this cause for your petitioner, subject to all just ex- 
ceptions. 

And, &c. 



{Jural a$ in JY6. 1 ; and as lo the semc$ of the petition, see 
BvU 78.] 
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No. 4,— PETITION THAT A fme covert may answer f bparats 

FROM HER HUSBAND* 



In Chancery ; before, Sec. 



-I ComplainaQt 



Between 



and 



A. B. and E. \ 

\ Defendants. 

bis wife j 
To the Chancellor, &c. 

The petition of the defendant £• B. 
the wife of the defendant A. B. 

Sheweth, 

That the complainant having exhibited his bill in this court against 
your petitioner and her said husband and others, to which your peti- 
tioner appeared ; 

Your petitioner, therefore, prays your honor, that she may be at 
liberty to put in her answer to the complainant's said bill 
without her husband. 
And, &c. 



Jurat. 



City and County of New-York, ss. On this day of, 

&c. E. B. the complainant above named, upon being by me pn- 
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vately exambed separate and apart from her huaband, made oath, 
that she had read, &c. [of in ike affidami at the end ofjfo. 1.] 



No. 6. — PETITION FOR THE APPOINTMENT OF ▲ OUARDIAJC od 
Utmn TO AN INFANT UNDER THE AGE OF FOURTEEN TEARS. 
(RULES 143, 144, 146.) 



In Chancery ; before, &c. 

Between, &c. 
To the Chancellor, &c. 

■ 

The petition of A. B. the father 

of the defendant C* B. an infant. 

Sheweth, 

That the complainant has exhibited his bill in this court against 
the said C. B. $ {to which he hath appeared :) 

That the said C. B. is an infant under the age of fourteen years, 

that is to say of the age of years on t he day of 

^last ; 

That your petitioner has no interest in the above suit adverse to 
(hat of the said infant C. B. 

That your petitioner is the next of kin of the said C. B. ; 

That, forasmuch as the said C B. is an infant, and caxmot an- 
swer or defend this suit but by a guardian : 

Tour petitioner therefore prays your honor, that Mr. E. F. may 
be appointed guardian ad litem for the said infant C. B. 
in the above suit. And, &c. 



I 
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Jurats 6y the peiitumer. 



[j9« tn JVb. 1.] 



Consent signed by the proposed guardian. 



I consent to be guardian ad litem for the above named defendant. 
New-York, November, 1831. 

Witness* . 



Jlffidavii bfl the proposed guardian ad litemj to be added at the foot of 

the pttition* 

E. F. of, Sec. and a solicitor of the above court, being sworn, maketh 
oath, that he has no interest in the above suit adverse to that of the 
said infant C. B. ; and is not connected in business with the solicitor 
or counsel of the adverse party. 

Sworn at the city of New-Tork, &c« 
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No. 6 — PETITION FOB THE APPOINTMENT OF ▲ GUARDIAN ^ 
litem TO AN INFANT OF THE AGE OF FOURTEEN TEARS AND 

UPWARDS, (rules 143^ 144, 145.) 



In Chancery^ &c. 

Between, See. 
To&c. 
The petition of the defendant D. B. 
Sheweth, 

That the complainant exhibited his bill in this court against your 
petitioner and others ; [fa which your peHtioner halh appeared ;] 

That your petitioner is an infant under the age of twenty-one 
years, but yet of the age of fourteen years, and upwards, namelj, of 
the age of years on the day of last ; 

That, forasmuch as your petitioner is an infant, and cannot an- 
swer or defend this suit but by a guardian : 

Tour petitioner therefore prays your honor, that Mr. £• F. may 
be appointed guardian 'ad litem for your petitioner in the 
above suit. 
And, &c. ; 



Jurat by the petitioner. 
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[At».A©. 1.] 



Consent^ rigned by the proposed gwxrdian. 



\jAs in No. 6.] 



Affidaeitf by the same perBon. 
[j9« in JVb. 5.] 



No. 7 — PETITION BY A COMPLillNANT FOR THE APPOINTMEHT OF A 

GUARDIAN ad litem for an infant defend&nt. (Rule 144 ; 
and see Knickerbocker v. De Forest, 2 Paige's C. IL 304.) 



In Chancery, &c. 

Between, &c. 

To, &c. 
The petition of the complainant, 

Sheweth, 

That your petitioner has exhibited his bill in this cause against 
the said defendant, C. B. and others, therein setting forth that, &c. 
[Set forth tht general object of the suit and the nature of the infantj 
C. jB'« interest therein, as stated inthebiU ;] 

That the said defendant C. B. is an infant under the age of, 
&c. [oj in Ab. 5, or 6 ;] and the said infant resides at, &c« 
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That a aubpcsaa to appear and answer in the above suit waa issu- 
ed and served on the— day of last, and before the 

teste and return thereof, upon the said infant defendant C. B. perton- 
0%) or, upon his general guardian — as the case may be.) 

That twenty days have elapsed since the expiration of the usual 
time for the appearance of the said C. B. under the riiles and practice 
of this court ; and neither the said C. B. nor any disinterested rela- 
tive or friend in his behalf has procured the appointment of a guar* 
dian ad litem in the above suit t 

Tour petitioner, therefore, prays your honor, to grant him an al- 
ternative order designating and appointing a proper per- 
son guardian ad litem for the said infant defendant C. B., 
provided the said infant defendant or some disinterested 
relative oi; friend in his behalf shall not, within ten days 
after due service of a copy of such order, procure a guar- 
dian ad litem to be appointed. 
And, &c. 

[JureUi 08 in Ao. 1.] 



No. 8. — PETITION TO WITHDRAW ▲ REFLIGATIOR AKP AMEND A 
SWORN BILL BT ADDING A DEFENDANT. (Rulo 43 ; BogerS V. 

Rogers, 1 Paige's C. R. 424 ; WhUmarsh v. Campbell^ 2 lb. 67.) 



In Chancery, &c. 

Between, 4*0. 

To, &c. 
The petition of the complainant, 

Sheweth, 
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That some time since your petitioDer filed his bill| which i$$worm 
tOy iQ this court against the said defendants, to which they appeared 
and answered ; and your petitioner replied, but no witnesses have' 
been yet examined in the said cause [jor, as the circumataneea of the 
nut may happen fb 6««] 

That your petitioner is since advised to amend his said bill, by 
adding R. B. a defendant, with proper charges ; 

That your petitioner was ignorant of the matters now sought to 
be inserted in the bill when he commenced this suit ; and also igno* 
rant of the propriety or necessity of making the said R. B. a party ; 

That the amendments now suggested to be made are <listinctlj 
set forth in the paper writing hereto annexed, [or^ are as follows ;1 and 
the same are true ; 

That forasmuch as this proposed ameadment is in your petition- 
er's own delay : 

Tour petitioner prays your honor, that he may have leave to with- 
draw his replication, and amend his bill according to the 
[amexed] suggested arrangcttients : on amending the co- 
pies of the said biU of such of the defendants who have 
answered the same, your petitioner not requiring any an- 
swer to such amended bill from the said defendants who 
have already answered. Or, for such other order in rela- 
tion to the said proposed amendments as the court may 
grant. 
And, &c. 
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No. 9. — PtTITION THAT A SUIT MAY STAND REVIVED AGAINST THB 
REPRESENTATIVES OF A DECEASED DEFENDANT. (2 &• S« 

184, § 108, 109, 110.) 



In Chancery &c. 

l^tween, tie. 
To, &c. 
The petition of the Complainant, 

Sheweth, 

That the bill in the above entitled cause was filed for the purpose, &c. 
[^Here state the object of the &t7/.] That the said J. S. K.was made a part/ 
defendant in the said s;uit to foreclose the equity of redemption which 
the said J, S. E. possessed ip, an undivided part of the said mortga- 
ged premises ; That the said J. S. E. appeared in the said suit, but 
no answer has been put in by or for him ; That your petitioner hath 
been informed and believes, that the said J. S. E* departed this life 
on or about, ^c. and that he left him surviving S. E. ^c, his only chil- 
dren, heirs at law and representatives. And your petitioner further 
sheweth unto your honor, that he is advised and believes, it is ne- 
' cessary for him to obtain the order of this court for the purpose of 
reviving the suit, so far as the said J. S. Ve. rights are concerned, 
against the said S. E. ^c. 

Tour petitioner, therefore, prays, that an order may be entered in 
the said suit, directing it to stand revived against the said 
& E. ^c. as the representatives of the said J. S. K. de> 
ceased : giving, in and by the said order, to the said re- 
presentatives, eighty days after service of a copy of the 
said order to appear and answer or disclaim. 
And, ^c» 



BILIiS, 



StrPPLEMENTAL BILL TO ADD PARTIES AND PUT NEW MAT- 
TER IN ISSUE, &C. WHERE THE PROCEEDINGS ARE IN SUCH 
A STATE THAT THE ORIGINAL BILL CANNOT BE AMENDED FOR 
THAT PURPOSE. 



la Chancery ; before the Vice 1 t^ ^^ Chancellor of the 

Chancellor of the first circuit > 
of the State of New-York, State of New-Tork. 

Humbly complaining, sheweth unto your honor, your orator A. B. 
of the City of New- York, merchant : That your orator on the — 
day of in the year one thousand eight hundred and thirty, exhi- 
bited his original bill of complaint in this honorable court against 6* 
D. of, &c. (the defendant hereinafter named,) and also against, &c. for 
a discovery and an account of the personal estate of E. D. deceased, 
possessed by the said 6. D. and for a discovery of all the real and 
personal estate of the said E. D. deceased, and to have the several 
trusts in hia said will carried into execution ; for which purpose your 
orator set forth by his said bill, amongst other thiogSi that, &c. [Hers 
9ii forth the leading nuUters of the original biU,J 
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And your orator^ hjiuA said bill, charged and alleged that the eaid 
G. D« was not then married, &c. 

And the said defendants respectively, being duly served with pro* 
cess of this court for that purpose, appeared and put in their several 
answers to the said bill ; and your orator replied thereto. And the 
said cause being at issue, several witnesses were examined on both 
aides ; and publication having passed pursuant to the rules and prac- 
tice of this court, the same was at length set down for hearing ; as by 
the said bill, answers and proceedings in the said cause respectively, 
now remaining as of record in this honorable court, reference being 
thereunto had, will more fully appear. 

And your orator, by way of supplement, snewetn unto your honor, 
^ that when the said cause stood in your honor's calendar of causes for 
^ Term now last past, the said G. D. (combining and confedera- 
ting with divers persons at present unknown to your orator, but whose 
names, when discovered, your orator prays he may insert herein, with 
apt words to charge them as defendants hereto,) then for the first time 
declared and now pretends that he had, since your orator had filed hi« 
original bill, or at some other time unknown to your orator, intermar- 
ned with some person (but with whom, or where she may be found he 
refuses to discover,) and that he now has several sons and daughters 
bom in wedlock, which sons, immediately ader his death would be en- 
titled, &c. [Here, instead of the last above maiterf set forth the mat' 
ter which causes the necessity of a supplemental bill : the above being 
imly given by way of general precedenLJi And that, therefore, your 
orator can have no effectual decree for want of proper parties, inas- 
much, &c. And the said G. D. also insists, that, &c. 

Whereas your orator charges, that the said G. D. is not, and never 
was married, but even if he were, which your orator by no means ad- 
mits, yet that he has not, and never had any issue born in lawful wed- 
lock* And your orator insists that, &c. [£7ere negative the aUega- 
tions."] 

And your orator further charges, that he cannot safely and properly 
bring the said cause to a hearing, until he shall have discovered and 
ascertained if the said G. D. be really married or not ; and whether 
he has any legitimate issue, who, if, there are any, ought previously 
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to such hearing to be made parties to the said suit ; nor until suoh dis- 
covery be made, can proper directions be given for carrying the trusts 
created by the said will into execution : In consideration whereof 
and forasmuch as your orator is unable to obtain a discovery of the 
several matters aforesaid, otherwise than by compelling such discovery 
from the said 6, D. by the aid of a court of equity : To the end, 
therefore, that the said G. D. may, upon his oath, full true and per- 
fect answer make to all and singular the matters aforesaid, as folly and 
explicitly as if the same were here repeated and he particularly inter* 
rogated thereto; and more especially, that he may answer and set 
fbf th in manner aforesaid, whether your orator did not exhibit such 
bill of complaint ; and whether such several proceedings as aforesaid 
were not thereupon had, or how otherwise ; and whether the said G. 
D. did not declare and insist, and when, where and to whom, by name, 
to such effect as herein before particularly mentioned, or to such or 
the like or some other and what purport or effect, or how otherwise ; 
and if so, for what reason and on what particular grounds ; and whe- 
ther he, the said G. D. at any time since the filing of your orator's 
said original bill or at any other time, and when in particular, inter- 
married, and with whom by name ; and that he may set forth, in man- 
ner aforesaid, when, and by whom, and in whose presence such mar^ 
riage was had and solemnized, &c. [Here octd aU necessary irUerro^ 
gations.'] And that the said G. D. may make a full and true disclo* 
sure and discovery of and concerning the several matters aforesaid ; 
and that your orator may have access to such issue respectivelf , if 
any ; and may be enabled to serve them with process of this honora- 
ble court ; and to make them and the wife of the said G. D. if he be 
married, parties to this suit, if your orator shall be so advised. May 
it please your honor to grant unto your orator the people's writ of sub- 
pcsna, &c. [Here add the usual pHiyer for suhpaiia io appear and 
answer; remanbering not fo insert the words ^^ and deeree.^^2 
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BILL or RSTIVOR ON THS MARRIAOK OF A FSMALS PLAIlTTirV. 



l^For the addresi and commencement^ see the last formal 

Tour orator and oratrix A. B. of, &c. and E. B. his wife, for* 

merly E. F. spinster, that your oratrix on or about exhibited 

her bill of complaint in this honorable court against C. D. of &c. 
(the defendant therein and hereinader named,) thereby praying [state 
the prayer of the bill verbatim,'] And the said C. D. being served 
with process- of subpoena for that purpose appeared and put in his an* 
swer to the soid bill, as by the said bill and answer now remaining 
filed as of record in this honorable court, reference being there- 
unto had, will more fully appear. And your orator and oratrix 
further shew unto your honor, that before any further proceedings 

ivere had in the said cause and on or about (he ■ ' day of 

^your orator and oratrix duly intermarried ; and the said 

snit thereby became abated : but your orator and oratrix are, as they 
are advised, entitled to have the same revived against the said C. D. 
and restored to the same condition as previously to and at the time of 
the intermarriage of your orator and oratrix : To the end therefore 
that the said suit and proceedings may be revived against the said C. 
D. and be in the same condition as the same were in at the time of 
the marriage of your orator and oratrix or that the said E. F. may 
shew good cause to the contrary ; May it please your honor to grant 
unto your orator the people's writ of subpcena to revive (a) issuing out 
of and under the seal of this honorable court, to be directed to the 
said C. D. thereby commanding him, at a certain day and under a 
certain pain to be therein limited, personally to be and appear before 



(«) Htra add, and cniwir, in caicf where it it oecenarj. Bm DOto (6.) 
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jour honor in this courts and then and there(() to shew cause, if he 
can, why the said suit and proceedings therein had, should not stand 
and be revived against him, and be in the same plight and condition 
as the same were at the time of the abatement thereof; and further 
to stand to and abide such order and decree in the premises as to your 
honor shall seem meet. *dndf &c. 



(6) Add here wbeDCTer necessary, " to anstoer the premisei and." It is. not alwa/t 
neccsaaiy to pray a subpoena to ravive and answer ; in many cases it is sufficient to pray 
only a sabpona to rtviva. 



OlSNIJRBElt^. 



No, I* T«fi T-iTfiS* The demurrer iof (the Attorney Genera! of 
^e peojde of the State of New- York, or of the Mayor, Aldermea 
JBCtki Commonalty of the city of New-York| or of F« 6. an infant uxider 
the age of twenty-one years, hy H. L his guardiaa, or of M. N. and 
O. hifl wife, or of P. the wife of R. S. who has duly obtained an order 
of this honorable ^ourt, for liberty to defend separately from her sai4 
Jiusband, or of T. the wife of Y^ Y. — ) defendants to the bill of comr 
j[>]aint of JZ* X' ^complainant. 

No. 2. iNffROnoCTION TO ▲ OEMURRSR TO THE W»OL« OF THC 

BILL. This defendant {ar^.these defendants respectwelyf) by proiestatioiv 
not confessing or acknowledging all, or any of the matters and things 
in the said coraplainantts bill ;to be true, ia such manner and form as 
the same are therein set forth and aUedged* doth (or,4o) demur there- 
to ; and for cause of demurrer, sheweth (or^ sayjdih ori thewy) That; 



N«. 3. Introduction whsre thx demihuler ss to r^&T or 

TAB BILL OR TO THE RELIEF, [ot f» firm Ao. 2 to ik^J aS tO 80 

CDttch and to such a part of the said bill as seeks 'Ihat this defi^ant 
(or, these defendanis) may answer and set forth whether, &c. ; and 
whether, &c. ; and prays, &e. [if relief be prayed"] demur ; and Jbf 
•cause of demutref sheweth £or, sayethotf thevfs:^ 

2^ 
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No. 4. GCNERAL WORDS OV GONCLUSIOIC TO JL DBMUB&KE TO 

THB WBOLB BILL. Wherefore thia defendant [or, these defendanU re- 
specUvely'] demands* [or, demand] the judgment of this honorable 
court, whether he shall be compelled to make any further or other an- 
swer to the said bill or any of the matters and things therein contain- 
ed, and prays [or, pray] to be hence dismissed, with his [fcer, or, their] 
reasonable costs in this behalf sustained. 

Or ihue : Wherefore, and for divers other errors and imperfections, 
this defendant humbly demands, &c. [as m the preceding farm from 
the aeteriek.] 

No. 5. General words where the demurrer is to part 
ONLY, OR to the RELIEF. Wherefore, and for divers other errors and 
imperfections appearing in the said bill, this defendant [or, theee de- 
fenda$U8] humbly prays [or, pray] the judgmentf of this honorable 
courts whether he [«Ae, or, they] shall be compelled to make any 
answer to such part of the said bill as is so demorred unto aa afore- 
saidy &c« 

-Or ihue : And therefore, and for other good causes of demurrer in 
the said bill contained, as to so much of the said coniplaiDant's bill as 
is demurred unto as aforesaid, this defendant [or, iheee defendamte] doth 
[or» do>] demand the judgment, &c. [as in the UutfoTmfitm'\J] 



DEMURRER TO ▲ BILL EXHIBITED BT AN INf ANT, WHERE HO HRXT 

FRIEND IS NAMED* 



\For the title and eommeneementj See JVbs. 1, 2, 3, ante.] That the 
said complainant, who appears by his said bill to be an infiuit under 
the age of twenty-one years, hath exhibited his said bill without any 
person being therein named as his next friend. Wherefore, &c. [st 
•n conebmtmef JVb«. 4, 5| oAle.] 
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DEMURRER BT AH IRBITRATOR MADl A PARTY TO A BILL TO 

IMPEACH BIS AWARD. 



[For the tith and cwnmencemenij ue Ab«. 1, 2, 3, an^e.] For that 
the said complaiDant hath not| hj his said bill, which seeks to set 
aside the award therein set forth (and to which this defendant is made 
a party in his character of an arbitrator) shewn that he can have any 
decree against this defendant, whose answer could not be read as evi* 
dence against the other defendants to the said bill, or any of thten ; 
and the said complainant, for any thing that appears in the said bill to 
the contrary, might examine this defendant as a witness in this suit 
Wherefore, &c. [as m conclimcMu, JVb«. 4, 5, €mU.'\ 



OENXRAL DBMURRSA FOR WANT OF B^UITT. 



[For the HiU and eommencenuntj mU Jibs. 1, 2.] That the said 
complainant hath not, in and by his said bill, made or stated such a 
case as doth or ought to entitle him to any such discoTery or relief as 
is thereby sought and prayed for, from or against this defendant. 
Wherefore, &c. [«At m coneluaion^ Ab, 4.] 



DEMURRBB FOR WAVT OF PARTIES, 



IFor ih$ iUh and e<mmencemmij see JVbs. 1, 2, 8,] That it appears 
by the said complainant's said biD, that A. B. therein named is a n»« 
cessary party to the said bOl, inasmuch as it is therein stated, that C. 



S7« HtUtRKetLS^ 

a, (he (esWor iit the said bill namedy did in hui fifefinie^ tij ceftnib 

eoQveyances made to the said A* B^ in consideration of $ convef 

io him, by way of mor^ag)», certatn estates ra the sssd bii) particularly 
mentioned and described, for the purpose of paying the said testator's 
debts and legacies ; but the said complainant has not made the said 
A.* B a party to the said bilL Wherefore^ &c# {cotUhmmUf AW ^f 



tfM^*^ 



iHrotBClt POllM OF DIMITBRER rOR tfAlVT e# thtCtttM^ 



^«**^-^r 



jUb to 80 much ef the eomplainan{*8 Sill thereby t&e coroplainanf 
^th entitle himself to and demands from this defendant as ezecutris 
of £-. F. in the bill named^ the sum of $ — ^ and interest, under 
a letter of appointment, pretended (o be directed to &. H. in the bil) 
named by J< K. also in the sdid bill named, and another defendant 
named thereto ) whereby the sai^ other defendant K. did direct (he said 

H. to pay $ in the manner in the bill mentioned, and for that the 

said H. as is pretended, had notice of an assignment in the bill men* 
lioned of the said $ ■■ to the complaiBant, and promised to paj the 
same : This dxfendant by protestation, not confessing or acknow- 
ledging the complainant's bill to be true, in such sort, manner or fom>, 
as the same matters are therein set forth, this defendant doth demur 
thereto, aikl for cause of demurrer sbeweth. That by the complainant's 
own shewing in his bill, the said G. H. is dead, and neither his exccu^ 
tor nor his administrator is made a party to the said bill ; and there^ 
fore, and for other good cause or causes of demurrer in the bill con- 
tained, as to so much of the complainant's said bill as is demurred un- 
to- as aforesaid, this defendant doth demand the judgment of this ho- 
norable court, whether this defendant shall be compelled to make any 
answer thereunto, otherwise than as aforesaid. And this defendant 
humbly prays to be hence dismissed with her costs, in this behalf 
wrongfully sustained* 
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XKFOnBR rOBH OF B'EMURRER FOB WANT OF PROPER PARTIES 



\^For ihe ttiUand eommememenlf $eB JVb«. 1 and 2."] 

That the complauumt i& and by her said biU, endeayora to entitfo 
iieraelf to several messuageft^ &c. in the bill nientionedy as one of th«r 
daaghters and co-heira of T. H. in the said bHl called F. N. who wa9 
one of the daughters and co-heirs of R. W« inthe bill named decea-' 
aed ; and prays to have an account of the rents, issues and profits of" 
the premises ever since the death of her said mother, and to have ther 
deedsf evidences and writings discoveied and brought into court, of 
deposited in other safe hands, for the benefit of the said complainant 
and F. H. his sister^ in the bill called F. N. Ihe other daughter and 
co-heir of the said F. H. deceased* To which bill this defendant dotb 
demur, and for cause of demurrer, saith, that the said F. called in the 
said bill F* N« is daughter and co-heir with the complainant of the 
said F. called in the said bill F« N. deceased, and is equally entitled 
with the complainant, (if any title she hath,) and who is noilr living, and 
may hereafler call this defendant to an account, under the same pte^ 
tence of title as the complainant now doth ; whereby this defendant is 
like to be put to a double trouble, charge and vexation, which might 
have been determined by this suit, in case the said F« the complainant's 
sister, the co-heir with her to the estate in question, had been a party 
complainant or defendant to the said complainant's bill, as she ought 
to have been : Wherefore, for that the complainant's said sister is not 
made a party to the said complainant's bill, and for divers other errors 
and imperfections in the said bill appearing, this defendant demands, 
&c. [jiM in JVb« 4*] 



98« I>£MUR1l£RS. 



«**■ 



nMVRRZR TO A 8UPFLEMBNTAL BILL, WHERS THK ORWfHAL »tf4. 

JtfAY BS AMEJiPEO* 



{For the title aiid etnnmeneenunt, see Am. 1 end 2.] 

That the defendMit %a appears by the said supplemental bill, is mA 
« party to the original bill, dierein ia part stated and set forth ; nor 
^oes it appear by the said sapptemental bill, that aoy new matter has 
or is protended to have aiiseo, since ihs said original bill was filed, or 
<hat there ia any reason that this defendant should not, if necessary^ 
f>e made a ^arty (hereto by amendment^' Wbetefose, &4U [.df m 
JVb.4.] 



i>EntrRBE« TO A BILL FOR msCOVEBT, WHERE THE l>EFEll*Alir 
OOULB BE . EXAMINED AS A WITHEBa. (a) 



^For (he iiile andtommenotmmi, see «Vo9« 1 and 2«] 

That the said complainant has not, in and by his said bill atatedt 



(a) Mr. WAIm adda tolhia preoe4«D(»'the fcrflowiagjioie^ 

'**lftYm bni states that (be defendant has, or daimi an intevest, a denmrpec, wbicb ad- 

inits the bill to be (nie, will of coarse not hold, tboagb the defendant hat no intereac ; and 

lie can tbea>oif|jr avoid ananreriiig Ibe bHl by plea or diaclaimcr. See Lord R*«. Tr« p. 

153 ; Bean. Elm. of Pleas, 257. sAnd as to the neceasitj^f the plaintiff •bewio^ tbatlbe 

defendant, in a bill of discovery merely, has, or pretende to have, some right or interest 

in the sabject, see the cases referred to in Ld. 'R*s. Tc p.45S; and Phuntr v. Maftt 

V««« (ed. Belt) 4S6 ; where it is said, that if the bill charges that the defendant •!• ialer- 

•Mted, the defendant aiiMt plead, and soppost it by answer, denying that aliegatioo, and 

'Cannot demnr. But in the case of Ftnlon v. Hughee, 7 Ves, 9r* 287, ibe demorrar waa 

allowed, ootwithstandin|^ a charg^e of interest in Ibe defendant, as to which it waa said 

he might be called by the plaintiff, the plaintiff waiving (he objection, and 4f called ^^iost 

tbe pl«i»ti^ might be-examined m (Im wnrt 4Hre^* 
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charged or shewn, that this defendant has, or pretends to have, anj 
right, title or interest in the matters and things complained of hy the said 
bill, or any of them ; ^or any right to call upon this defendant in a 
court of equity, for a discovery of the said matters and things, or any 
of them. And that, for any thing that appears to the contrary by the 
said hill, this defendant may be examined as a witness in this suit : 
« \¥herefore, &c« [^As in JVo. 4.] 



DEMURREA WHERE THE COMFAINANT HAS NO IKTERBA IVt THE SUB- 
jrECT> OR NO TITLE TO INSTITUTE A BlTIT CONCERNING IT. 



\^For the title and commeneemerUf see JVb«. 1 and 2.] 

That the said complainant hath not, as appears by his said bill, made 
out any title to the relief thereby prayed : Wherefore, &c. [«d# in 
eonchuiani Ab. 4.] 



DEMURRER FOR WANT OP PRIVITT, TO A BILL BT AN UNSATISFIED 
I30ATEE AGAINST A CREDITOR OF HIS TESTATOR. 



[For the title and commencemmij see ^os* 1 and 2.] 

That it appears by the said complainant's said bill, that there is no 
privity between the said complainant and this defendant, to enable the 
said complainant to call on this defendant for payment of any debt due 
to the estate of the said testator from this defendant : Wherefore, &c. 
[Jts in canclusionj JVb. 4« ] 

86 



282 DEMURRERS. 



A OKHOERBB FOR WAIf T OF PARTIES, AND FOR WANT OF AN AFFIDAVIT 
TO A BILL BROUGHT FOR DISCOVERT OF ▲ DEED. 



« 

J^For the iitk and commencemmti see jVb<. 1 and 2.] 

That they are advised that the substance of the said bill is to 
cover a deed suggested to be made by ' in the said 

bill named, whereby $ ^-^ per annum, or some such provision was 
made for the benefit and advantage of his younger sons, and payable 
out of his lands, and that the plaintiff is the survivor and entitled to 
the provision, and that the said lands, upon the death of the said <— ^ 
—————> descended and came to his eldest son and heir 

- deceased, of whom the plaintiff, as is suggested, demanded 
the benefit of the said deed ; but before any benefit obtained, he the 
said ■ died, leaving two daughters his heirs, and that 

the plaintiff, after the death of the said — made bis 

application to this defendant — — the relict of the said 

_..^^.^.* and sent the deed to her, and that the said deed is 

now in the hands of the said defendants, who, by combination with the 
said daughters and heirs, do refuse to pay the plaintiff the said provi- 
sion made by his father and the arrears thereol^ or permit him to enjoj 
the lands out of which the same is issuing, and therefore prays a di»- 
coveiy of the said deed, and to have the arrears of the said provision 
and further relief: To which bill these defendants, as advised, do de- 
mur) and for cause of demurrer say, that the plaintiff ought, accord- 
ing to the rules of this court, to have made affidavit that he had not in 
his custody or power the deed of which he seeks a disi^ovety, and for 
want whereof he prays relief in this court ; and also for that the said 
complainant seeks relief for arrears of a provision of $ - per 

annum or some other provision made by the supposed deed, and to 
have refief in this court, to make good the same for the future, and 
yet hath not made the executors or administrators nor the heirs of the 
said ' parties to his bill, who are, (as these defendants 

are advised,) the proper persons entitled and intereited to contest the 
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said arrears or future payment thereof, and the relief prayed in and by 
the complainant's said bill : And, although he hath taken notice in his 
bill of the said daughters and heirs, yet hath be not made them defen- 
dants, nor prayed any process against them : Wherefore, &e. {jAs 
in conclusion^ JVb. 4.] 



▲ DBMURRER AND ANSWER, THB DEMURRER BEING FOR MAKIHG PAR* 
TIBS NOT CONCERNED NOR SHEWING ANT TITLE AND UNNECBS* 
8ART LENGTH OF BILL. 



{^Commencement^ as in JS'os» 1 and 3.] 

They are advised by their counsel, that the complainants by their 
bill do seek to hare an account of the personal estate of K. F. in the 
bill named, who was one of thd daughters of J. F. deceased, in the 
bill also named ; and also to have satisfaction of a portion of $1,600, 
provided for her the said K. as is pretended by the said complainants, 
by her said father, to be raised out of certain lands and tenements by 
virtue of a deed and conveyance pretended to be made by the said J. 
F. near sixtyyears since ; and likewise to have an account and satisfac- 
tion of the rents and profits of all the real estate which was the said J. 
F's. and whereunto the said complainants pretend the said E. his 
daughter, had a right and title some years before his death by survi- 
Yorship, and claims an eighth part to her and her heirs as a co-heir : 
and yet thp said complainants or any of them do not allege or pretend 
themselves or any of them to be executors or administrators of the 
said K. nor purchasers under her, but the said complainant £. F. in 
the said bill allegeth and pretends, that the said K. was indebted to 
him in the sum of $300. And the said complainant G. H. in and by 
the said bill allegeth and pretends, the said E. was indebted to him in 
$350 : but neither of them do set forth how their said debts became 
due, nor when, nor whether upon any specialty or not ; nor do they the 
said complainants F. and H. or either of them so much as pretend 
they have any deed or conveyance, or statue, judgment or recogni- 
zance or any other assurance or security which may be charged or 
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chargeable upon any of the real estate whereunto the complainants 
pretend the said E. to have any right or title. And the said other de- 
fendant L. M. sets forth only a voluntary conveyance to him tnade by 
T. F. in the bill named as another defendant, before her intermarriage 
with J. P. of all the lands, &c. which were her father R. F's. who, as 
is alleged, formerly conveyed them to the said T. : But the said L. 
M • doth not so much as allege or pretend himself to be a purchaser 
of the said lands, &c. or any part thigreof for any valuable considera* 
tion, nor to have any other claim thereunto, but only by the said volun- 
tary conveyance ; and yet the said bill, being in length above — statute 
folios, is exhibited against these defendants and above seventy other 
persons, many of whom are concerned only as tenants, some others 
as purchasers for a valuable consideration, and divers others as agents, 
solicitors or attorneys who have been employed in defence of suits in 
law or equity concernitig any of the premises. Which said bill these 
defendants are advised by their counsel, for the causes and reasons 
aforesaid, is very insufficient, and such as to which, by the rules of 
this court, these defendants ought not to make or give any answer 
other or otherwise than as hereinafter they have answered ; and the 
rather for that the said bill contains in it several and distinct charges 
against the several defendants which have no relation or cohcrance the 
one with the other, by which means the said bill is drawn to a great 
and unnecessary length as against these defendants, (wholly imperti- 
nent,) who are charged with a combination amongst the other persons 
named for defendants — and yet they must be forced to be put to un- 
necessary charge and vexation if they should be compelled to answer 
this bill which is against and contrary to the justice and practice of 
this honorable court. And the prmcipal equity the complainants pre- 
tend is for want of writings, and yet they have not made any oath of 
the loss of such writingSy as they ought to do, nor have the complain- 
ants made to themselves any good title, or doth the said bill contain 
any equity whereupon the court can proceed to make or ground any 
decree as against these defendants : Wherefore, &c. IConclude as 
in JVb. 5.] And these defendants for answer to all the rest and resi- 
due of the said bill of complaint, and as all same rest and residue 

relateth to, &c. and is contained within the • — and — * 

pages of the*8ame bill, do answer and say. That, &c. 



PLEAS. 



A. The Title. The plea of — — - defendant 

[or, defendants'] to the bill of complainant of ■ complainant. 



B. Commencement of a Plejl to the whole or fart of a 
Bill. This defendant, [or, these defendantsyl by protestation, not 
confessing or acknowledging all or any of the matters and things in 
the said complainant's bill of complaint mentioned and contained to 
be true, in such sort, manner and form as the same are therein set 
forth and alleged, for plea to the whole of the said Billy [or, to so much 
and such ]^art of the said bill as prays^ &c. or seeks a discovery from 
this defendant^ or, tfiese defendantSy whether, &c.] 



G. Conclusion op Pleas. Therefore, this defendant [or, these 
defendants,'] doth [or, do] aver (a) and plead the said [^public statute 



(a) To Randolph r. Randolph^ (see Beamea' El. of Pl«as,50,) S Hardw. 16, Mr. Baron 
Parker cootidered a plea defective, becauie (be defendant " did not arer it in the con- 
elaiioD," a form which tome of (be old pleaa obterre,' hot othen disregard. Note by 
WlHii. 
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of ike Btate of ^euhTork, or release^ ^c. da the ease may &e,] tn bar 
(6) to the said coalplainant^s bill, [or^ if ike plea extend to pari oii^» 



(b) This form seems applicable to plems ia bar, only ; but eren pleat in bar, do not al- 
ways state that the matter is pleaded " ia bar." Beames' £1. of PI. 47 to 52. 

Pleas to the jorisdiction at law, generally C^onclode by praying judgment, whether the 
court will take farther cognizance of the matter : ** Si curia cognotcert vetU ^* or* " rv- 
apondtr^ non debet,'* 5 Mod. 146 ; 1 Chitty on PI. 433. 

The former is the most usual conclusion, when the subject matter of the plea relates to 
the cause of actioo, and the latter, where the objectioo to the jurisdiction is a personal 
privilege. 

Some of the old forms of pleas in equity to (he jurisdiction conclude, by praying the 
judgment of the court, ** whether it would hold plea upof^ and enforce the defendant to 
answer the bill far the cause aforesaid^" which seems the proper technical conclnsioo for 
such a plea. See Beames' on Pleas, 47, 48, 49 ; Ld. Rs. Tr. 182. 

The forms of pleas in equity to the person cooclude, by praying judgment of thecovrf, 
^ whether the dtfendant shaU he compelled to make any further answer during the disM' 
biUiif pleaded." Beames' on PI. 49. 

As to the conclusionof similar pleas at law, see 1 Chitty on PI. 450. 

Pleas to the bill, should perhaps conclude by insisting, " Tluit the defendant 
ought not to be compelled to make any further or other answer to the said complainants 
present bilU* 

For the conclusion of the like pleas at law, see 1 Chitty on Pleading, 451. 

See further, on the subject of conclusions of pleas in equity, Beames* on'PL 47 to 52 < 
and particularly the case o( Merreweiher v. MUUahj 13 Yes. 435, referred to in Beames', 
48, 49, 51, 57, 154. In which case, the plea was objected to by counsel at the bar, for 
Dot Slating, that by the new fact introduced, the suit was either barred or abatedif — 
The Lord Chancellor, howeTer, in his judgment, merely considered the question, whe* 
ther In point of form, in the conclusion of a plea for want of parties, It was eofficient for 
the defendant to say he ought not to be called upon for a further answer, or whether, as 
at law, the plea ought to state the additional parties, naming them: but eren thia was not 
decided. See Beam. El. of Pleas in Eq. from p. 66 to 62, as to pleas in abatement and 
pleas in bar. 

As to the necessity of pointing out the proper parties in a demurrer for want of them, 
aee Ld. Rs. Tr. 147. 

Bat it leemi • plea of this description should, in a general way, point then oat| if Mi 
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to so much of the said bill as herein before particularly mentioned ;] 
and prays [or pray"] the judgment of this honorable court, whether he 
[^ahe or ihey"] should be compelled to make any further answer to the 
said bill, (or, to so much of the said bill as is hereinbefore pleaded to) 
ancT prays (or, pray) to be hence dismissed with his {her or their) 
reasonable costs and charges in that behalf most wrongfully sus- 
tained* (c) 



PLKA THAT THE PLAINTIFF IS AN ALUN BNEMT. 



[_For the titk and eammeneementj see j9. B. ante.^ That the said 
complainant A. B. is alien, bom of foreign parents, and in foreign 
parts, that is to say, at — ■■' in the kingdom of — ^— ^ and out 

of the allegiance of the United States of America, and under the 

allegiance of the king of who is an enemy to the United States 

of America, and to whom the parents of the said complainant ad- 
here ; and the said complainant also before, and at the time of 
filing his said bill was and now is an enemy to the United States of 
America, and entered into the said United States without the safe 
conduct of the government of the same ; and has not been made a 
citizen or subject of the United States of America by naturalization, 
denization or otherwise, f Therefore this defendant humbly prays the 
judgment of this honorable court, whether he shall be compelled to 
make any Airther ur other answer to the said bill of complaint, until 
the said complainant shall become capable of exhibiting any such bill 
against this defendant ; and in the meantime this defendant humbly 
pnys to be dismissedi with his reasonble costs and charges in this 
behalf sustained. 



Bune them, according to the form obserred in f^awket w. Pratt, 1 P. W. S9f. See 
BeMMt' oo Pleas, 154, end (he oases there referred to; end perUcalarljr Coekbum r. 
27lofnfMoii9 16 Ve<. 315. Note by Willis, 490. 



(c) Wbeo e plea it accompaaied bj an answer, the delendant*s prayer to be 
with coact, it not inaertad ifflmtdiately after the plea, bat in thp conclnitoa of the aniwar 
WiUJf,490, 
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PLEA OF INFANCY TO A BILL EXHIBITED WITHOUT A PfOchein ami.{d) 



l^For the title and commencement^ see «fl. B, ante.'] That the said 
complaiaant, before and at the time of filing his said bill, in which he 
appears as the sole complainant, was, and now is an infant under the 

age of twenty-one years ; that is to say, of the age of , or 

thereabouts* Therefore, &c. \_conclude as in the Uutfarmfrom^J 



PLEA OF COVERTURE OF THE PLAINTIFF. 



IFor the tide and commencementy see Jl. B, ante.] That the said 
complainant A. B. before and at the time of exhibiting her said bill, 
was and now is, under the coverture of one C. D. her husband, who 
is still living, and in every respect capable, if necessary, of instituting 
any suit at law or in equity in the state of New-Tork, United States 
of America, on her behalf. Therefore, &c. [conclude as in the pre^ 
ceding form.] • 



(d) See Ld. R*s. Tr. 187 ; Beamei on PI. 1 16 and 116. For the form of a plea of thU 
kind at law, see 2 Chit(y, 472 ; and the notes in Ld. R's Tr. 243. It is said that pleas in 
disability of the person of the plaintiflf, need not be apon oath ; this plea clearlj falls 
within that description. At lair, it is said, to a plea in abatement (within which cUsa 
this and other pleas, are included) an affidi^vit shoold be anneied, stating that it is (rae 
in substance and matter of fact ; see 1 Tidd*s Pr. 647. This rule, it is apprehended, 
should be confined to such pleas only as contain matter of which the court on the inspec- 
tion of the plea, and the document there referred to, cannot in the first instance judge 
without further proof; but it seems there is no good reason why such pleas as alien enemy, 
infancy, corerture^ bastardy and the like, in equity at least, where a plea is considered oolj 
as a special answer, should not be ?erified by oath : i$d ^uan^ Jfoi^ by WOUt, to Im 
Pleadings, 514. 
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ANOTUER FORM OF PLEA OF C0VERTt7RE. 



[i$*c.] That the plaintiff at and before the exhibiting her said bill of 

complaint was married to one who is yet living, which this 

defendant doth aver and will prove^ if there be occasion. And there- 
fore this defendant doth plead the same in abatement to the complain- 
ant's said bill of complaint ; and humbly craves, [4*^*] 



V , 



PLEA OF LUNACT. 



l^For the title and commencemeniy see A, B, ante,"] That the said 
complainant, who by himself alone attempts to sustain an injunction in 
this suit, before and at the time of filing his said bill was duly found and 
declared to be a lunatic under and by virtue of a commission of lunacy 
duly awarded and issued against him, as by the inquisition thereon 
(a true copy whereof is now in this defendant's possession, and ready 
to be produced to this honorable court,) and to which this defendant 
craves leave to refer, will more fully appear, and which said commis- 
sion has not hitherto been superseded, and still remains in flill force 
and effect ; and the said A. B. therein named, and the said com- 
plainant A. B. is, as. this defendant avers, one and the same person, 
and are not other and different persons. Therefore, &c. Iccnelude a$ 
(ji lattfarm,'] 
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PLEA THAT THE SUPPOSED IlfTESTAT^ 18 LIVING| TO A BILL WHXU 
THE PLAINTIFP ENTITLED HIMSELF AS ADMINISTRATOR. 



[ JSUr the title and commencementj see A, B» ante,'} That A. S*, ia 
fbe said bill named (to whom the said complainant aDeges that he haa 
obtained letters of administration, and hj virtue of mdiich letters of 
administration, and also under the pretence of his being the heir at 
law (e) of the said A. J. the said complainant has commenced and pro- 
secuted this suit) was at the time the said complainant filed his said 
bill, and still is alive at in the kingdom of . There- 
fore this defendant demands the judgment of this honorable court 
whether he shall be compelled to answer the said complainant's bill ; 
and humbly prays to be hence dismissed with his reasonable costs in 
this behalf sustained« 



PLEA THAT THE DEPENDANT NEVER. WAS ADXINISTRATOE. 



[For the tiHe and canmencemenff see A. J3. ofife.] That he is not, 
nor ever has been administrator of the goods and chattels, rights or 
credits which were of the said £. F. deceased, in the said bill named, 
as the said complainant in his said bill has untruly alleged. Where- 
fore, &c. \as in concltuion^ CJ} 



(e) As to a plea (hat the plaintiff noing in (he character of heir, waa Dot 
Baamet oa Pleas, 123, 134, aod the authoritiea there cited. 



PLEA8. »l 



rLEA THIT A MAN TAKES ADMINI8TRATIOIT OUT OV A VOREIOIT 
PROVINCE AND SUES FOR A DEBT DUE BY A DEBTOR TO THE 
INTESTATE, WHO LIVES WITHIN THE STATE OP NEW-TORK.(/) 



[For the iiile and commencement^ see A. B. ante.^ That whereas 
the complainant in his bill of complaint sets forth that he is adminis- 
trator of all and singular the goods and chattels, rights and cr^jj^s of 
J. W. in the bill named, which letters of administration the complaiiw 
ant obtained out of the [^Prerogative Court of the Archbishop of Can* 
terbury in that part of Great Britain called England^ or, as the case 
may 6e] in which province the chiefest part of the estate of the said 
J. W. lies in tho hands of several persons, and in the hands of several 
other persons lying in remote places, and amongst the rest, that some 
part of the estate of the said J. W. lies in the hands of this defen- 
dant, who lives in the city of New- York, in the state of New- York, 
and within the jurisdiction of this court ; that he was debtor in his 
lifetime in the sum of $1,000 ; and that the said plaintiff is entitled 
thereto, and to the whole personal estate of the said J. W. by force 
and virtue of the taking the same letters of administration out of the 
said ^prerogative courts ^c] And the scope of the bill is to have an 
account from this defendant of the said sum of $1,000. Unto 
which said bill this defendant is advised he ought not to answer ; and 
for plea thereunto saith, that the complainant by his said bill of com* 
plaint doth not make any title to himself unto the said $1,000, if any 
such there be remaining in the hands of this defendant, and therefore 
ought not to call this defendant to an account for the same ; for it ap« 
pears by the complainant's bill, that he hath only taken out letters of 
administration out of the [^prerogative i^ourty ^cJ] of the goods and 
chattels, rights and credits of the said J. W. which can only entitle 
him to the personal estate of the said J. W. which lies within the [pro* 
vince of the Archbishop of Canterbury ;] and it appearing of the com- 
plainant's own shewing in his said bill, that this defendant liveth in 
the city of New- York, state of New-York, United States of America^ 



If) Tbii foRD nwj Miilj bt vtritd to a esse of ticaitoiiliip. 
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as in truth he doth and hath done for several years last past^ and the 
city of New-York being within the jurisdiction of the surrogate of the 
said city and county of New-Tork, and so the debt pretended by the 
bill to be due from this defendant to the said J* W. (if any such be) be- 
ing due from this defendant within the jurisdiction of the surrogate of 
the said city and county of New- York, the complainant cannot be en* 
titled thereto, without taking forth letters of administration out of the 
office of the surrogate of the city and county of New- York of the 
goods and chattels, rights and credits of the said J. W. : for which 
cause, this defendant humbly prays the judgment of this honorable 
court, whether he s]aa\l make any answer to the said bill, and prays to 
be hence dismissed with his reasonable costs in this behalf most 
wrongfully sustained. 



PLEA OP WANT OF FART1E8. 



\^For th» title and a^menctmenty see jL B, anit,*\ 

As to so much of the complainant's bill as seeks an account frooi 
this defendant as executor and heir at law of H. £. deceased, in the 
said bill named, this defendant's late brother, for what remains due and 
owing upon the bond in the said bill mentioned, bearing date, &c. and 
payment by this defendant as such executor and heir at law of the said 
U. E. deceased, as aforesaid, of what shall be found due on taking 
such account : tjiis defendant doth plead thereto, and for pica saith, 
that no part of the sum of $2,000 for securing the re-payment where- 
of the said bond was executed, was paid to or received by the said H. 
£. but that the whole was paid unto A. W. in the said bond and in the 
said bill also named, and received by him for his sole use ; and that 
the said H. E. was only a surety for the said A. W. and that the said 
complainant afterwards accepted a composition for what he alleged 
to be due on the said bond, from the said A. W. without the privity of 
the said H. E. in his lifetime, or this defendant since the death of the 
said H. E. which took place on or about the . day of 

as in the said bill mentioned, since which no demand has been niado 



PLEAS. 398 

on this defendant, for any money alleged to be dae on the said bond ; 
and that the said A. W. died several years ago, seized of considerable 
real estate, and al^o possessed of a large personal estate ; and that 
his heir at law, or the devisee of bis real estate, and also the represen- 
tative of his personal estate, ought to be, but are not made parties to 
the said bill: Therefore, &c* {Conclude 08 in C. stqnra; and iC9 
note there and below.) (g*) 



PLEA THAT THE DISCOVERT SOUGHT BT THE BILL> WOULD BETRAT TBI 
CQXI7ID£»CE BEPOSED.IN THE BEFENDANT AS AK ATTOBNST. 



[fbr i&e title and commeneementf eee A. B, onle.] 

As to 80 much and such part of the said bill as seeks a discovery 
from the dc^fendant of the title of W. W. another defendant in the 
said bill named, to all or any of the messuages, lands, tenements or 
hereditaments late of C. W. his late grand-father, deceased, in the 
said bill also named : this defendant doth plead thereto, and for plea 
sailh, that he this defendant is duly admitted and sworn an attorney of 
the Supreme Court of the state of New- York, United States of Ame- 
rica, and also a solicitor of this honorable court, and has for several 
years past practised, and now practises as such ; and this defendant 
was employed by C. W. the late father of the said other defendant W. 
W. in the lifetime of the said G. W., and since his decease hath also 
been employed in that capacity by the said other defendant J. W. the 
mother and guardian of the said W. W. during his minority ; and by 
the said W. W. since he attained his age of twenty-one years ; and 
in that capacity only, or by means of such employment only, hath had 
the inspection and perusal of any of the title deeds of and belonging 



(g-) lo Ld. Ri. Tr., pleas that the bill is deficient to answer the purposes of complete 
justice, ere classed among pleas in bar ; though bis lordship observes, p. T79, that it is 
pevbaps a temporary bar only. Mr. Beames has classed a plea for want of parties amoog 
pleas to the bill ; mxkd perhaps the proper conclusion to a plea of this sort would be, '< Tkat 
^ the said defendant ought not to be compelled to make uij further, or other iptwur, to 
'• the said oompIaJoafit*s prvsent bill." WiUii, 573. 
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to the said estate, or any part or parts thereof, for the use and s^rice 
of his said clients, and therefore ought not, as this defendant is advised^ 
to be compelled to discover the same. Wherefore this said defendant 
doth plead the several matters aforesaid, in bar to such discovery as 
aforesaid as is sought by the said bill-, and humbly prays the judgment of 
this honorable court, whether he is bound to make any further or other 
answer thereto, {h) 



PLEA OFMI8NOMEa# 



And this defendant for further plea saitb, that the complainant in and 
by his said bill of complaint doth call this defendant by the name of 

.-......^.*.-_ • whereas this defendant doth aver, that his name is 

' . , and that he this defendant was always known by 

the name of - , and that this defendant always signed 

his name , to the best of this deponent's knowledge, 

remembrance and belief; therefore this defendant doth likewise plead 
the said misnomer in bar of any further discovery and relief prayed by 
the said bill, and humbly claims the benefit thereof. 



PLEA WITH ANSWER THAT THE DEFENDANT HAS NO INTEREST III 

THE SUBJECT OF THE SUIT* 

(For the title and commencement^ see JL B, ante.) 

As to so much of and such parts of the complainant's bill as charges 
that this defendant is interested in the personal estate of A. B., the tes- 
tator in the said bill named, and seeks an account of the said testator's 
personal estate, this defendant pleads thereto, and for plea saith, that 
he is merely a subscribing witness to said testator's will and in no wise 



(A) ThifplmboBldb«pvtln«poacttl^ 
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Interested therein ; and this defendant avers, that he- has not nor eirev 
had or pretended to have, nor does he, nor did he ever claim any right| 
title or interest whatsoever in the personal estate of the said testator 
or any part thereof; and that the said complainant has no right to institute 
this or any other suit against him in respect thereof. All which said 
matters and things this defendant doth aver and plead, in, bar to so 
much of the complainant's bill as hereinbefore particularly mentioned 
and pleaded to. And this defendant, not waiving his said plea, but re- 
lying thereon, and for better supporting the same, for answer to so 
much of the said bill as aforesaid, saith, he denies that he now jf , or 
ever was interested in the personal estate of the said testator, or any 
part thereof. 



YLEA. TO A BILL BT ASSIGNEES OF AN INSOLVENT AGAINST A CRE- 
DITOR, THAT THE SUIT DOES NOT EXCEED $500, AND WAS 
NOT INSTITUTED WITH THE CONSENT OF THE GEDITORS HA- 
VING A MAJOR FART OF THE DEBTS EXHIBITED AND ALLOW- 
ED. See 2 Revised Statutes, N. T. 41, §7. 



\^For ihe title and commencementy $et Jl. B* anteS] That by Chap- 
ter 5, title 1, part 2, section 7, of the Revised Statutes of the state of 
New- York it is provided, in relation to the assignment of the estates 
of non-resident, abscoAding, insolvent or imprisoned debtors, and of 
the powers, duties and obligations of trustees and assignees under the 
said chapter, that no suit in equity shall be brought by assignees of 
insolvents under the third, fourth and fiAh articles of the same chapter 
(which respectively treat '' of voluntary assignments, made pursuant to 
*^ the application of an insolvent and his creditors," '' of proceedings 
" by creditors, to compel assignments bydebtors imprisoned on ezecu- 
*' tion in civil causes, ''and," of voluntary assignments by an insolvent 
** for the purpose of exoneratiog his person from imprisonment,") 
without the consent of the creditors having a major part of the debts 
which shall have been exhibited and allowed, unless the sum in con- 
troversy exceeds five hundred dollars* And this defendant doth aver 
that the sum in controversy in this suit does not exceed five hundred 
dollars, inasmuch as the same relates to a sum of $ and no 

more whicby &Q. Ihw6 stoic correctiy the partieuhrs shewing the etoei 



f 

t 
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amount in cciUrover9y> ] And this defendant doth also arer, that die nid 
bill was filedy by the plaintiffs, as the assignees of the estate real and 
personal of the said insolvent A. B. without the consent of the credit- 
ors having a major part of the debts which have been exhibited and 
allowed. Therefore, &c« [«ee concluaion^ C. ante,"} 



AirSWER. 



TJlWT OF^NSWn, I58I8TINO ON THE 8AMS BINXVIT VOR WANT 09 
TAVtlJtB AB nP IT HAD BKKN FLEADKD BT THE DEFENDANT. 



And as to so much of the said complainant's bill as seeks an account 
from this defendant as executor and heir at law of H. £• deceased, in 
the said bill named, this defendant's late brother, for what remains due 
[4'C.] .* this defendant doth answer thereto and for answer says, that 
[here eiate Hie matter of fact or law which raises up the necessity ofhO' 
ving other parties before the court."] And therefore this defendant in- 
sists that [the heir at Ufw of 4rC' 4*^*] ought to be, but are not made 
parties to the said bill ; and this defendant claims the same benefit, as 
if he had pleaded the want of the same parties in this cause. 
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ORDERS. 



OBBBB yOB TBB ORtOIHAl AND CROSS OAUSB TO STAICB OITBR 

WITH LIBSRTT TO ADD PARTUS. 



Present, &g» 



A. B. 

C. D. ^ 
C. D. -^ 

A* B. &c. 



At a Court of Chancerj, held. 



These causes coining (his present day to be heard, in presence of 
the counsel on all sides ; and the pleadings in both causes being open- 
ed ; upon debate of the matter and hearing of the will of, &c. read, 
and also the will of, &c. ; and what was alleged by the counsel on all 
sides : it is ordered, that these causes do stand over till the Jirat day 
of the next term ; and the plaintiffs are to be at liberty to amend their 
bill, by adding parties thereto, as they shall be advised* , {BtU ik$ 
fiakdiffM am io pay unio the d^mdamia the eosU of (he day*) 



300 ORDERS. 



ORDBB VOE CAUBB TO BTAND OTBR, WITH UBBETT TO ADD PARTlBI, 
AND FOB THB TLAtVTlfW TO PAT THB DBFBNDART THB COSTS 
OF THB DAT. 



This cause coming this present day to be heard and debated be- 
fore his honor in the presence of counsel on both sides ; aod 
the pleadings in the cause being opened ; and it appearing that the 
plaintiffi bad not all proper parties before &e court : whereupon and 
upon debate of the matteri and hearing the answer, &c. and what was 
alleged, &c. his honor doth order that this cause do stand adjourned 
oirer. And the plaintiffs are to be at liberty to amend their bill by ad- 
ding proper parties, and bring on their cause again to a hearings as 
they shall be advised ; but the plaintiffs are ,to pay unto the defend- 
ants the costs of the day. 
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iiBATSlfiHT ; AHO| AivivoR. Practice in die state of Hew- 

Tork on the death of a partyy 8O9 81, 

115 

A purchaser under a suit can- 
not revive, 38 

As to proceeding in an issoeat 
law allhough a defendant may be 
dead, 3S 

If a party has not been served 
with a subpoena, his death does 
not cattse an abatement, 82 

If, after a decree to redeem 
^th costs, defendant (mortga- 
gee)dies, his executor maj revive 
and have the benefit of costs,— 
No. 47, 96 

An heir may revive,-— No. 60, 180 

On a bill by husband and wife 
for distributive shar^ due to' the 
latter, and husband dies, the wife 
can continue the suit, — ^No« 18, 149 

But if she dies, the suit wiH 
abate> — No. 13, 150 

It is otherwise, if Aej have a 
joint interest,— lb. 160 

As to abatements general] j in 
suits bj husband and wife,-^ 
Nos. 81, 88, 84, 155, 156 



•Ot • INDEX. 

Pifff 

49AVPMI1IT I AMVf EirnroB. As to a cestui ftce truit djing 

after a decree had against him 
and his trustees. No. 64, 166 

In a creditor's bill, the suit 

does not abate by the death of 

one creditor, — No. 75, 169 

A creditor who is a party maj, 

^ where it is necessary, revive a 

suit. — No. 81, 171 

If a cause abates after a decree^ 
the representatives on either side 
can revive, — No. 45, 127 

Where plaintiff and defendant 
marry the suit abates, — No. 21, 151 
Where two who file a bill, 
* have a joint interest, and thea 
one releases : this will not causa 
abatement, — No. 19, 45 

▲BicONDiNO DEBTOR. Afl to bill for surplus, — No. 946, 177 

▲BSBiffT PABTT^ As to the necessity of making them parties ; 

tho effect of not doing so ; and, when they will 
be dispensed with, 3, 11, 18 

A master, in taking accounts, should be jea- 
lous of the rights of absent parties, — No. 20, 230 
ABBnKiSTRATOR. See, Executor ; andj Administrator, 
▲DVLTBRT. A widow cannot £le a bill for dower if she has 

been divorced — No. 94, 143 

As to parties in bills for divorce in the state of 
New-Tork, No. 12, 147, 148, 149 

ACOITTOR* On a lost bill by endorsee against acceptor, the 

drawer need not be a party — No. 60, 103 

A person is not to be sued on acceptance abroad, 
after discharge under the laws of that country — 
No. 61, 10» 

Endorsee of promissory note may recover in Vir- 
ginia equity court against a remote endorser— No* 
61a, 108 

▲•Buff. Seei Pmc^ol. Factor. Jgent. 
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ALiiK* An alien cannot file a bill for specific perfonnanco of 

lands, — ^No. 17, 88 

An ordinaiy alien is under no disability firom suing— 
No. 78, ' ^ 316 

In some cases, an alien enemy may sue, — lb. 216 

A timd of war causes no bar, — No. 79, 216 

An alien may take a mortgage of real estate,^-No. 80, 216 
As to his title to real estate purchased prior to citizen- 
ship,— No. 81, 217 
A foreigner's copyright is not protected — ^No. 82, 217 
As to an alien's trading in an enemy's country al- 
though a resident, — No. 83, 217 

An alien defendant cannot demur to enquiry as to his 
place of birth,-^No. 84, 218 

When a plea of alienism will be overruled,— No. 86, 218 
What a plea of alienism should aver, — No. 86, 218 

Alien's property within the jurisdiction can be afi*ect- 
ed,— No. 87, 218 

AUBMEE* He is, it seems, to be a party where land is aliened 

pedente lile^ — No. 15c, 82 

ALTERATION. As to the cfiect of the alteration of interest of 

a party, 9 

AMfeif DMBNT. As to adding a party complainant afler answer, 17, 18 

A mere bill of discovery is not amendable by 
. adding parties, 17 

As to withdrawing replication, striking out a 
plaintiff and making him a defendant, 18 

Amendment af^er hearing and decretal order, 18 

Cause on appeal st^ndmg over for wantof partiesi 18^19 
Amendment after decree by default, 19 

Changing a party after replication, 19 

Amendment after bill dismissed, 19 

Party suing as a pauper cannot leave out a de- 
fendant without costs, 19 

If a defendant is added after publicatioui the 
cause is heard, as to him, on bill and answer, 19 

Amendment allowed by adding statement that 
bill was filed on behalf of the wiiole of a ship's 
crew, 19 
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AMKiiDMSirT. An order to amend bjr adding paitiea cannol be 

appealed firain, 19 

After decision and nmiUUut to coert of dian- 
ceiy (Yirginia) new parties addedy SO 

Amendment after insufficient answer not al* 
lowed so as to strikeout adefendant widiont^BOSlSy tO 
Amendments in partition suits, SI 

On a change of parties pending appeal to court 
of errors, cause will be remanded, 31 

A party coming of age can amend or put in a 
new answer,— No. 32, 200 

An infant maj amend answer after decreer^ 
No. 64, 246 

One party will not be substituted for another in 
a petition — ^No* 45, 241 

▲iricoiTijf T. On a bill for arrears of annuities accruing in tes- 
tator's lifetime, the heir need not be a party : other- 
wise, if after decease. No. 806, 137 

As to making an annuitant a parfy in cases of 
mortgage or account, — Nos. 90, 91, 91a, 92, 140 

ANSWER. A party coming of age can amend or put in a new 

answer, — ^No. 32, 200 

An infttnt may amend answer after decree,— No. 64, 246 
An answer stating it to be the answer of a certain 
number is wrongs if there are more defendants. No. 67, 227 

The joint answer of two nuist be sworn to by both, 
—No. 8, 227 

A slight alteration, in the name of a party will not 
aftct the pleading, — No. 9, 227 

AtriAL. Cause on appeal stands over to add parties, 18, 19 

After a decision and remUUhr to the eourt of chan« 
ceiy (Yiiginia) new parties may be added, 20 

On achaige of parties pending appeal to the court 
of errors, 21 

An d^der to amend by adding parties cannot be ap- 
pealed, fro n 19 
jLFPoiiiTBs. Seoi CMftif qfu fni#<. IViiH««. JppokdeB. • 
▲asiTRATOiu He cannot be made a defendant in order to gain 
from him a discoveiy of his motiTes for making 
award. No. 22, 
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Nor, fur the purpose of impeaching award on 
account of an erroneous judgment on facts,-- 
No. 23, 69 

Altho' he has made use of the judgment of an- 
other, he cannot be v^de a party in order to the 
opening his award, — No. 24, 70 

// seenuj if he makes his award on a verbal sub- 
mission, he may b^ made a party. No. 25, 70 

So also, in cases of clear mistake when distinct- 
ly shown,— No. 26, 70 

' It is a general rule that an arbitrator should not 
be a party, save in cases of corruption, partiality, 
improper declaration or combination, — No. 27, ' 70 

ASSIGNOR ; AND, ASSIGNEE. The lessee must be a party in a 

bill against his assignee,— No. 34, ' 62 

But a multiplicity of share hold- 
ers, caused by th^assignee's divid- 
ing his interest, need not be parties, 
N.34, 62 

Where a cestui que /rtK< complain* 
ant assigns his interest pending 
suit, — No. 1, 77 

He who purchases pedente liU is 
bound by the decree — lb. 77 

Assignee refusing to join in act 
which is beneficial to both^-No. 2, 78 

Where complainant or defendant 
takes the benefit of insolvent act,— » 
. No. 3, 6, 13, 16d, 78, 79, 81, 82 

Upon assignment by married wo- 
man of her separate' property, the 
assignee can come for execution of 
the trust— No. 40. 78 

Person* having an interest in as- 
signed property which is litigating, 
can become a party by supplemeoAal 
bUl— No. 5, 79 

89 
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As to assignee of ad assignee of 
a copartner in a joint purchase, fil- 
ing a bill against the other co*part- 
ner — No. 6flr, 79 

}fot necessary, in every case 
where equitable interest is assigned 
over^ to make the person having the 
legal interest a parly— No. 7, 79 

Where obligee of a bond has as- 
signed it, and presumption of pay- 
ment arises, his representatives must 
be parties«--No. 7, • 79 

On bill by assignee of a judgment 
—No* 8, 90, 70, 175 

Assignee of half a resi<)ue filing 
a biU_No. 9, 40, 80, 124 

Lessors of a lease must make 
their immediate lessee a party, altho' 
he may have assigned — No. 10, 80 

On an absolute and fraudulent 
assignment, the assignee should be 
a party defendant in a bill fil^d to 
reach the property: otherwise, where 
debtor retains the legal or equitable 
estate — No. 11, 80 

Bill by assignee against heirs of 
obligor touching lands — No. 12, 80 

Where a bond was given by de- 
fendant to S. and assigned to R« and 
aAerwards S. dies and no one ad-* 
ministers— >No. 14, 81 

Where mortgagee has assigned 
his whole interest or a part-No. 14, 81 

Where trustee assigns his trust, a 
bill relating to it must make the as- 
signee a party ; and if the trustee 
has assigned his own property, 
his own assignees are to be par- 
ties—No. 15. 81 
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One joint owner assigning his 
share to the other, the former is to 
be a party in a bill by a creditor of 
both — No. 15a, 81 

Mortgagor in possession assign- 
ing over must be a party, as well as 
the assignee, in a bill filed by mort- 
gagor suggesting payment, &c.->^ 
No. 156, 82 

Assignee of an executor or ad- 
ministrator cannot be called to ac- 
count where there is no fraud*— No. 
6c, 109 

A bill by an asignee of an insol- 
vent debtor will be dismissed — No. 
79, 218 

Where mortgagor in possession 
prefers a bill thinking debt satisfied, 
the mortgagee & assignee must be 
parties : but if the bill be for an ac- 
count & offer to pay arrears, mort- 
gagee need not be a party-No. 51, 96 
A880ciatiok;|» company. As to a creditors seeking to charge 

CORPORATION. a company — No. 8, 35 

(and see As to suing an insolvent corporation having 
^^ Joint Jnte^ banking powera-*-No. 8, 36 

restj "^ ^c." A foreign corporation may sue upon giving 
also " Part' security— No. 8, 36 

ner.'*) Trustees of the creditors and stockholders of 

a dissolved corporation may sue and be sued— 
No. 6. 36 

Equity interferes with caation in association 
affairs— No9. 10, 14, d6| 41 

Distinction betweeh association and partner- 
ghip— No. 10, 87 

As to filing a bill where a company wishes to 
compel a specific performance— No. lOo, 38 

Corporate character appearing upon the plead* 
ings is enough-^No. 106, 38 
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Altho' a chaiiman can commence suits it does 
extend to suits against a member — No. 10c, 38 

Where shareholders have assigned the depos- 
its, they still must be parties to a bill bj their 
assignees — ^No. 11, 39 

As to some members of a voluntary society 
filing a bill agaist the officers— -No. 13, 40 

A civil corporation may join in a suit to estab- 
lish a claim on behalf of its membe.rs^No. 15, 41 

As to shareholder filing a bill where officers 
act contrary to charter — No. 16, 41 

A person acting mitaisterially should not be a 
sole party — No. 29, 48 

Parties may join where there is a common in- 
jury, altho' they have distinct rights — No. 28, 48 

A complainant can make the officers of a 
company answer individually upon oath — Nos. 
30, 33, 49, 73 

If the discovery is trifling and can be got at 
by evidence, the officers should not be parties 
—No. 30, 60 

A person having a common right against ma- 
ny may file a bill against some — ^No. 30a, 50 

On bill for specific performance of a lease 
against a treasurer and the directors of an incor- 
poftited company, the proprietors will be dispen- 
sed with — No. SI, 50 

When a body acts by committee, the latter 
may be the only defendants — No. 32, 51 

In a suit against commissioners for paving, 
&c. a town, it seems that the then present com- 
missioners may alone be sued — No, 33, 5) 

Where an incorporated company has power to 
take what is reasonable for what it supplies, the 
contract must te decided at law before bill can 
be filed — No. 35, 52 

All shareholders should be parties defendant 
— No. 36, 52 
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Where there is a joint Habiliiy, all must gene- 
rally be parties — No. 37, 52, 63 

As to the effect of some retiring before the 
thing in dispute has been made use of— 'No. 38, 53 

A shareholder of a chartered company canr 
not file a bill on behalf of himself and others for 
a dissolution — {note d,) 43 

The attorney-general has power to file injunc- 
tion bills against corporations acting contrary to 
or without charter — No. 4, 61 

Do. — against insolvent monied corporations 
—No. 5, 61 

ATTORNST. He canuot be made a party to obtain evidence 
(and see, derived confidentially from his client— No. 10, 64 

" Coun-' He] can be made a party when he has prepared 
teUor. deeds, &c.— 1 1, 13, 15, 33, 64, 65, 73, 74 

SoliciU But he is not to be made a party where the mere 
or.'*) defects of a deed prepared by him are in issue— No. 

14, 65 

If involved in fraud, he pays costs, provided the 
bill prays for them against him — ^No. 12, 13, 65 

An attorney enjoined in open court from proceed** 
ing in an action — No. 16, 65 

ATTORNET GENERAL. He can sue an insolvent banking cor- 
poration — ^No. 8, 5, 36, 61 

In foreclosures of mortgages to the 
state of N. Y., he is to conduct the pro- 
ceedings—No. 2, 61 

As to suits for partition of state lands 
— Nos. 3, 6, 61 

The attorney general has power to file 
injunction bills against corporations 'act- 
• ing out of or without charter — l^o. 4, 61 

He must be made a party in all cases 
touching an outlaw's property^-No. 7, 62 

As to bills by attorney general relating 
to the estate of lunatics — No. 57, 209 
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▲trcTiONJfiKB. He cannot file a bill of interpleader where he 
keeps back his commission or the auction duty — 
No. 28, 71 

An auctioneer is generally made a party defen- 
dant in suits for specific performance where he 
has a deposit in his hands — No. 28, a, 71 

He is a stake holder ; but as to risk, he is the 
vendor's agent only — No. 28, a, 71 

On a motion to pay deposit money into court, 
the auctioneer should insist upon payment of his 
expenses, &c. — No. 28, a, 71 

AUTHOR. Separate bills must be filed i^ainst those who in- 
fringe a copy-right — No ,41, 66 

The right against them is not joint, but distinct— 
No. 41, 55 

A foreigner's copy-right is not protected — No. 82, 76 
AUTHOBiTT. There should be a special authority to sue, 22 

A general authority to defend is sufficient, 92 

An agent authorized to file a bill need not set 
forth his authority upon the pleading — No. 56, 245 

▲WARD. See^ Arbitrator. 

B. 

BAILEE. In a suit against a bailee for articles pawned, other 

owners need not be parties — No. 25. 46 

BANE. The Bank of the United States can file a bill in Cir- 
cuit Gouit of the U. S.— No. 5, 84 
BANKING COMPANY. Where a corporation, having banking 

powers, becomes insolvent, it can be sued 
by the attorney general, or a creditor or 
stockholder — No. 8, 36 

The trustees of a dissolved company 
may sue and be sued — No. 8, 36 

BARON AND FEME. An adult husband may file a bill for par- 
tition of wife's lands, she being an infant — 
No. 26, 11, 47, 146 

Upon assignment of separate property 
by a wife, her assignee can come for ex- 
ecution of the trust. No. 4, 78 
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As to feme eoverVa enforcing sale of her 
estate — No. 21, 84 

Man marrying executrix, becomes a trus- 
tee—No. 34, 121 

Man marrying administratrix while de* 
fendant to a suit and then wife dies — 
Nos. 34, 34, 121, 156 

When husband and wife have power of 
appointment and they assign, their repre- 
sentatives are not necessary parties—* 
No. 65, 128 

Husband and wife ought generally to join 
in a suit — No. 1, 144 

Husband's suing for wife's personalty, 
must make her a party — ^Nos. 1, 9, 
35, . 144, 146, 147 

Not so, as to rent after marriage-^ 
No. 1, 144 

Wife demanding separate estate or sepa- 
rate relief, &c. sues by a next friend— 
Nos. 2, 5, 8, 17, 19, 21, a, 144, 145, 150, 151 

Where husband and wife join, it is con- 
sidered the act of the husband only-^No. 3, 144 

Case where a married woman appeared 
on bill as a spinster — ^No. 4, 145 

Wife may sue alone when husband is ba- 
nished, &c.-— No. 6, 145 

Where bill is filed by wife against hus- 
band without her knowledge — No. 7, 145 

Next friend suing in the name of the wife 
can be charged — No. 7, 145 

Husband may be the wife's next friend— > 
No. 7, 146 

If the wife is a cestui que irusti her next 
friend should file the bill — 11, a, 146 

If wife is divorced a mensa et ihorOf and 
entitled as a devisee, she sues by next 
friend— No. 11, &, 146 

In such a case, the husband is to be a 
party^^ ^ Ti6 
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But not 60, if it relates to personalty — lb. 146 

As to parties in bills of divorce within 
the state of New-York— No. 12, 147, 148, 149 

On bill by husband and wife for distribu- 
tive share due to the latter, and husband or 
wife dies— No. 13, 149, 160 

Same bill, where they have joint inter- 
est^-Ib. ISO 

Husband should take out administration 
before suing for wife's choses in action-^- 
No. 14, . 160 

Where husband files a bill relating to 
wife's settled lands, she is to be a party — 
No, 15, 160 

Where next friend of a wife dies-* 
No. 18, • 161 

When plaintiflf and defendant many, the 
suit abates— -No. 21, 151 

Husband filing a bill against his wife ad- 
mits her to be a fetne ioU — ^No. 22, 151 

Where wife claims in opposition to hus- 
band,' she defends by guardlaa— Nos. 23, 
24,26,30, 152, 154, 155 

They must generally plead together — 
Nos. 24,27 151, 154 

Where a woman concerts a marriage to 
protect herself from debts — No. 24 153 

Where wife or husband is lunatic, &c. 
they answer by gaardian — Nos. 25, 29, 153, 155 

A married woman cannot be charged as 
an agent-^No. 28, 154, 155 

If wife, under age-Nos. 30, 16,30,155, 194, 199 

A husband cannot disavow the guardian 
made by the court, 155 

As to abatement and revivor in suits by 
husband and wife-— Nos. 31, 33, 34, 151 

Where the widow becomes solely inter- 
ested, the husband's representatives need 

not be parties — ^No. 31, a^ 156 
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As to compelling the wife to job in a sale 
of her property — No. 32, 166 

Where feme sale defendant marries after 
answering — No. 33 156 

On bill to set aside sale of wife's estate^ 
and he dies — No. 35, a, 157 

A ne exeat cannot be sustained against a 
/me covert administratrix — No. 35, 6, 157 

Where the wife's dower attaches during 
suit, a supplemental bill is necessary-*- ' 
No. 36, c, 167 

Appointees oi feme covert are as ctntiM 
que trtist and must be parties touching her 
interests — No. 59, 164 

A married woman cannot be charged as 
an agent of her husband — No* 28, 154, 155 

Where a woman marries pending suit and 
the cause progresses, this causes no error 
in the decree — No. 77, 260 

Course to be pursued where two bills are filed for 
the same purpose. 11 

A person who is n^ a party to a dismissed biU| 
may file a new bill on the same equity, 14, 15 

As to amending bill by adding a party complain- 
ant after answer, 17, 18 

A supplemental bill need not bring the original 
parties before the court, 20 

A bill will not be dismissed because one who 
should, is not a party, 23 

As to dismissing a bill for want of parties, 26, 27 

Two bills for the same matter — No. 1, 224 

Supplemental bill is not to be filed when subpce- 
nas have not been served. No. 2, 225 

A party without equity, cannoti after suit, aid it 
by then purchasing — No. 51, 242 

Where from neglect of parties or other cause a 
decree cannot be executed, a new bi)l most be bad*- 
No. 76, 260 

As to a new bill after a decree-^No. 62 246 

40 
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Supplemental bill to add parties, filed after hear- 
ing— No. 2, a, 225 
BORZ). One bond creditor maj bring a bill — No. 54, 78, 98, 171 
On bill for relief against a bond given in fraud of mar- 
riage contract, the father is not a necessary party-^ 
No. 65, , 98 

As to bringing all the obligors, soreties and their re- 
presentatives before the court — Nos. 56, 57, 58, 59, 
41, 42, 99, 100, 101, 102, 124, 125 

If two are bound jointly and severally, the personal re- 
presentative of the dead one should be joined-*No. 59, 102 

A person is not to be sued on an acceptance, abroad, 
after discharge under laws of the foreign country*- 
No. 61, 102 

Suit on bond of ancestor for conveyance of laads — 
No. 32, 121 

Where bond is given by defendant to S. and assign- 
ed to R. and afterwards S. dies and no one administers 
—No. 14, 81 

BBOKER. An insurance broker cannot sustain a bill in relation 

to his ordinary business — No. 30, 72 

A broker who merely traoMicts or sella stocks, &c« 
need not be a party to a bill touching such transfeis 
or sales — ^No. 32 73 

C. 

cFSTUi quB TBUST. The trustee ought generally to be a 
T&usTEE. AFFOiNTEE. party in a bill filed by ceitui que 

trust— No. 37, 168 

Change of interest from cestvi que 
trust to another pending suit — Nos. 
38, 1,^ 159, 77 

When one ^recs with another for 
the benefit of a third, the latter may file 
a bill— No. 39, 159 

As to only one cestui que trust filing 
bill of foreclosure — No. 40, 159 

All cestui que trusts should generally 
join in a bill of foreclosure — No ^^ ^M 
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A trustee haviii|y a private interest 
should not sue vexatiouslj — No. 45, 160 

Where appointees, complainants^ are 
numerous — No. 46, 161 

Trustees for payment of debts, &c. 
may sue and be sued without creditors, 
&c. being joined-- No. 47, 161 

Where trustees have power to sell 
lands and sign receipts, the heirs at 
law need not be parties — No* 48, 161 

As to where trustees alone are to be 
defendants— No. 49, 50, 161, 162 

If trustee wrongfully transfers or as- 
signs, he and his assignees must be de- 
fendants— Nos. 51, 66, 162 166 

Where an issue is expected, a bare 
trustee should not be made a party — 
No. 52, 162 

A trustee being insolvent or acting 
wrongfully, &c. can be removed- 
No. 53, 162 

As to fuifs against those trustees for 
sale who have acted but not received 
proceeds — Note (e) 162 

A trustee caa resign and be dis- 
charged—No. 53, 163 

If fraud be charged against trustees, 
they are to be parlies ; but not other- 
wise — Nos. 44, 55, 56, 163 

On breach of trust by one, he alone 
may be tfued — No. 57, 163 

Where cestui que trusts convey a 
portion of their property, the purcha- 
ser can file a bill for conveyance against 
the trustee of the legal estate alone- 
No. 58, 163 

Appointees of a feme covert are as 
cestuis que trusty and must be parties 
touching her interest— No. 59, 164 
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All tnisleea, Bllhoiigh the interest of 
some is contingent, should be partie»v 
No. 60, 1G4 

In bill relating to mortgage or 
porchase made to one, wb« wms only 
trustee for another, the trustee must 
he a fatty— Kos. 61, 67, 164, 166 

Where a person is entitled to aD 
ascertaine 
tees onlf 164 

A tnisu 
nnut Dot c 
No. 63, 165, 

TMiere i 
decree &£ 
Mo^64, 166 

AtniaU 
to an acc€ 166 

If the < 
que tnul are before the court, it is 
enough^No. 68, 166 

In bill t<^obtain possession of deed, 
the depositor need not be a par^ un- 
less be has connived — No. 69, 167 

A eetlui que trvtt injured by flie 
others, may file a bill against any one 
ofthem— No. 70, 167 

Calm que trust cannot be active in 
a suit unless he is a party— No. 70, a, 167 

As to the mode of compelling in- 
fants to convey lanttp of which they 
are seized in trust — No. 27^ 86 

OBAHPEBTT. lu a Counsellor. No. 17, 66 

CBAHCZLLoa. He Can Bue and be Sued. No. 1, 60 

Cannot make a decree in his own courL lb. 60 

CBOBE IK ACTloif. It is never paid into court where a per- 
son resisting is not a party, 10 
CHDftOBwiADEK, When they are sued, their successors 

need not be added. No. 6, 35 
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coHHiTTEG. See Idiid. Lwiatic. CommiUe*. 
COHHI1TEE. Where an association acta by a committee, the 
latter only may be parties in a suit against it-No. 
32, 51 

coKMon iNJuiir. Parties may join ia such a case all^ough 

they may havetdistinct rights. — No. 28, 48 

complainaht. There in ust be^a special authority frolh a 

complainant lo sue, S2 

As to a party's name used without authority, 23,23 ' 
Disaed, without plaintifl^ 
n prayer, 23 

ing S cause to a hearing 
Itito^ 26 

coriHiGHT, 9 filed against thosf who 

0. 41, 5t 

ig and protecting copy- 
resa, — No. 35, 76 

ODts,' ought to be in U. S. 
courts,— No. 35, 75 

The circuit court of U. S. has no jurisdic 
tion, where the parties <are citizens of the sama 
state.— No. 35, 75 

Equity will not protect a foreJgner'a copy- 
right—No. 36, _ 76 
COSTS. As to payment of coats in creditors' suits and by next i 
ofkin, 11 
No one ia to be made a defendant only to pay costs, 14 
A pauper cannot leave out a defendant, by way of 
amandment, without coats, '^ •. i 19 

Ab to costs on cause standing over for want of par- 
lies, ' - 28 

Wher*, afler hill of forecloaure, plaiolifT becomes in* 
solvent, ihe costs of the assignee' made a defendant 
must be paid by plaintiff— No. 35 b, 88 

If after a decree to redeem with costs, defendant 
(mortgagee) diea, his executor may revive and have the 
benefit of the costs.— No. 47, 96 

If a solicitor is made a party acting fraudulently, 
he may have to pay costs — Noa. 12, 13, fiS 
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couNiBLLOB. fiOLtciTOft. They cannot be made parties to 
(and Bee, ^tlomty) obtain evidence derived confideD' 

tially from cUenta.— No. 10, 6* 

As to a solicitor's filing a lyU for 
hU Tees— No. 8, 62, 63 

A solicitor miscoDducting him- 
self may be made a party — No. 9, 64 

He can be made party when ba 
has prepared deeds, &c. — Nob. II, 
13, 16, 33, 64, 65, 73, 74 

If invol will 

have to pa] bill 

prays for tb fiS 

'As to asd 

solicitor bi 21, 

22, 23, 25 234, 335 

Where Jct- 

ed by different solicitors for the same 
party— No. 24, 334 

Solicitor abandoning suit improp- 
erly— No. 25, 234 

As to decrees by consent — No. 
25, 234 

Ae to a solicitor's filing bill witli- 
out authority, 21, 32 

cocNTr. As to a county's suing and being sued. — No. 6, 34, 3d 
cOTENAKTs. Common hnsbandry covenants are not subjects of 

equitable jurisdiction — No. 71, 106 

CBKDiTOa. DEBTOR. As to Creditors who go before the mas- 
ter paying their owDcoste. 11 

As to creditor's seeking to charge the 
director!), &c. of a corporation. — No. 8, 35 

As to bill against an insolvent bank- 
ing company. lb. 3$ 

Where a corporation becomes dis- 
solved. ' lb. 36 

A creditor filing an ordinary creditor's 
bill, makes only the representative a par- 
ly.— Nos. 23, 24, 24n, 118, 119 
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But if others are colluding, they are 
to be joined. — No. 23, 1 1 S 

As to one creditor filing a bill and 
then another.^No. 34a, 72a, 122, 168 

As to bill by a judgment creditor 

No. 37, 77, 123, 170 

Where the etecutor of the wife pays 
creditor of wife ; on bill for reimburse- 
menty the creditor need not be a party — 
No. 63, 128 

A personal representative can bring a 
bill against all the creditors, to have pre- 
ferences settled — No. 56d, 129 

If there be a trust to pay debts, the 
heir need not generally be a party to a 
creditor's bill— No. 72, 133 

Creditors should generally make the 
heir a party where lands are devised to 
pay debte— No. 78, 135 

On bill to apply a surplus aAer pay- 
ment of debts, &c. the creditors need not 
be parties — Nos. 89, 85, 139, 173 

Trustees for payment of debts, &c. 
may sue and be sued without the cred- 
itors being joined.— No. 47, 161 

A single creditor may file a bill to be 
paid out of assets. — No. 72, 1 68 

The most ordinary bill by creditors is 
filed on behalf of all.— No. 73, 1 68 

Creditors, in such a case, must^have a 
common interest. — lb. 169 

As to a bill by creditors in a trust 
deed— Nos. 74, 76, 169, 170 

Creditors' suit does not abate by the 
death of one. — No. 75, 169 

As to judgments obtained by creditors 
fraudulently. — No. 77, 17# 

A bond creditor may sue alone.— 
No. 78, 171 



823 INDEX. 

Page 

be restricted in a supplemental suit to an account — 

No. 74, a, • 133 

Where man marries administratrix and decree is 
had against them out of intestate's estate, no revi- 
vor against administratrix of wife is necessary-* 
No. 34, 156 

Where decree against cestui que trusi and his trus- 
tees, and then he dies — No. 64, 166 

A creditor can obtain an order to prosecute a 
decree — No. 82, a, 172 

As to decrees by consent — No. 25, 234 

As to the rights of a purchaser under a decree-* 
No. 61, 24,66 

As to a new bill after a decree — No. 62, 247 

A decree between defendants can be had*- 
No. 63, 247 

Infant may amend an answer after a decree — 
No. 64, 247 

A decree is evidence for ever against the parties 
and all claiming under them — No. 65, 248 

Party knowing of decree, and yet paying monej 
contrary to it — No. 66, 248 

Decree pronounced and defendant dying soon 
after— No. 67, 248 

All parties of full age, &c. are bound by a de- 
cree— No. 66, 248 

A decree will sometimes bind those who are not 
parties — No. 69, 249 

Decrees and orders between same parties may be 
read of course — No. 70, 249 

A person may be let in to a decree — No. 71 1 249 

Decree perfected by one of the parties preventfl 
a rehearing — No. 72, 249 

Decree must be signed and enrolled before bill 
of review— No. 73, 249 

Generally, parties and privies only can file a bill 
of review— No. 74, 249 

If decree made against a person not having any 
interest, &c. relief is had by bill in the nature of bill 
of review— No. 75, 260 
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Although plaintiff examines defendant, yet he can 
have decree against him for other matters — No. 79, 251 

A final decree cannot be made unless all the par- 
ties are before the court, 10 
DIFKN0ANT. A defendant not served may appear gratis and 

defend, 7 

Defendants should be made with caution, 8 

If a party defendant is interested in having 
another made defendant, the plaintiff must do 

80, 13 

No one is to be made a defendant only to 
pay costs, 14 

A defendant not served, can appear by coun- 
sel and consent to be bound, 15 

As to other acts of a defendant which cause 
defect of parties, 15 

If a defendant is added after publication, 
the cause is heard, as to him, upon bill and an- 
€wcr, 19 

An amendment of bill, after a sufficient an- 
swer, not allowed so as to strike out a defendant 
without costs, 20 

A supplemental bill adding parties, need not 
bring the original defendants before the court, 20 

A general authority to defend is sufficient, 22 

As to issue proceeding, although a defendant 
is dead, 32 

A party's dying, not having been served with 
a subpcena, causes no abatement, ' 32 

DEMURRER. It will hold where a want of parties appears on 

the bill, 2 

The effect of demurrer for want of parties, 28, 29 

An alien defendant cannot demur to enquiry as to 
his place of birth.— No. 84, 218 

DEVISES* See, Heir» Devisee. 
DISCOVERT. . In a bill of discovery all necessary parties must 

be inserted, 9 

A mere bill of discovery is not amendable by ad- 
^ ding plaintiffs, 17 
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Am to compelling discovery from the officers of 
acompauy — ^No. 30, 33, 49, 50, 78 

DISMISSING BILL. Ancieot practice of dismissing biU for 

want of parties, 26 

DISSOLVED COMPANT. See, Jlssoctation. Company. Carparaiion. 
DISTINCT RIGHTS. Where there is a common injury, parties 

may join, although they have distinct rights, 
— No, 28, 48 

DORMANT PARTNER. As to making him a party-Nos. 24, 47, 46, 56 
DOWER TENANT* A widow's Ordinary remedy is at law — Nos. 

93,96, 141, 142 

As to her remedy in equity— No. 93, 141 

She cannot be complainant where she has 
been divorced — No. 94, 142 

Widow dying, pending suit for dower- 
No. 95, 142 

Widow put to her election between dower 
and legacy — No. 97, 142 

As to duwer right on sale of real estate- 
No. 99, 143 

As to dower right in partition smts — ^Nos. * 
100, 102, 143 

As to dower right on sale of infant's estate 
—No. 101, 143 

When dower attaches during suit, a supple- 
mental bill is necessary — ^No. 36, c, 157 



E. 

BJSCTMBNT* If a tenant is sole defendant in ejectment and 
landlord files injunction bill, the former should be 
a party— No. 64, 105 

If there be a complication of accounts between 
landlord and tenant and ejectment is brought, ten- 
ant may file a bill— No. 69, 106 
RNDORSEB. See, Jlcceptor. 
BviDENCE* An answer by a mother as guardian read against 

her in another suit-— No. 26, S35 
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Bill in another cause evidence against a party — 
No. 27, 235 

Depositions not to be generally read by one defen- 
dant against another ; otberwisOi as to a plaintiff — 
No. 28, 2S0 

Witnesses are not to be made parties — No. 29, 236 
Plaintiff not to be examined for a plaintiff— No. 30, 236 
Plaintiff made defendant may be examined, lb. 237 
One defendant examined as witness for another, lb. 237 
As to order for examination of a defendant, lb, 237 
Teste of admissibility of defendant's testimony lb. 238 
Plaintiff having interest adverse to one defendant 
cannot be compelled to testify — No. 31, 238 

Trustee examined and afterwards made a defend- 
ant—No. 32, 238 

Plaintiff examining defendant must stand to his 
depositions — No. 33, 238 

Party examined when disinterested* and aflerward 
made a party — No. 34, 238 

As to striking out a defendant not served, in order 
to make him a witness — No. 35, 239 

Oath of a party is as good as that of a single per- 
son — No. 36, 239 
One defendant's answer not read against another 

—No. 37, 239 

Infant's answer by guardian is not to be evidence 
against the former — ^No. 38, 239 

A decree is evidence for ever against parties and 
all claiming under them — No. 65, 248 

Although plaintiff examines defendant, yet he may 
have decree against him on other matters — No. 79, 251 
EXAMINATION OF A PARTY. See Evidenee^ last above. 
BXicuTOR ; AND, ADMINISTRATOR. The administrator is the 

person to compel account 
against person receiving 
trust money and to file a 
bill for discovery of person- 
alty— Nos. 1, 5,a 107, lot 
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Aa to personal represent- 
ative, 107, 108 

Commencing suit before 

Qualification — Nos. 2, 6, 

24, 112, 119 

If administrator penden- 
te Hie desires to lodge mo- 
ney in court — No. 3, 108 

Personal representative of 
another state cannot sue— 

Nos. 4, 26, 109, 120 

As to administrator de 
bonis non being the full rep- 
resentative as to effects un- 
administered — ^No. 5, 109 

Executor must take pro- 
bate before filing bill of in- 
terpleader— No. 5, 6, 109 

Assignee of executor or 
administrator cannot be call- 
ed to account where there 
is no fraud—No. 5, c, 109 

As to joining all the ex- 
ecutors in a suit — No. 6, 11 0, 1 II 

One executor mny sue 
another— No. 9, 113 

Executor duratUe mtnore 
atale intermeddling is to be 
a party, after infant exec- 
utor acts— No. 10, 113 

Where one executor is 
conditional and he dies pen- 
ding suit— No. 11 114 

Mode of making personal 

. representative a party in the 

state of New*Tork, when 

original party dies during 

suit— No. 12, 116 
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Executor of an executor 
—No. 13, 116 

Where probate granted 
and executor absconds— 
No. 14, 116 

Where personal represen* 
tative is an in&nt— Nos* 
16, 33, 116, 117 

Executor being an out* 
law— Nos. 16, 33, 117, 121 

Administrator of deceas- 
ed partner filing bill against 
surviving partner — ^No. 17, 117 

An executor (his tester 
dying after publication) 
should not file a new bill— > 
No. 18, 117 

All acting administrators 
must be parties — No. 19, 117 

Limited representative, 
after a general one — No. 
20, 117 

As to administration sur- 
viving — No. 21, 118 

Bill may be filed without 
making administrator a par- 
ty, if representation is con- 
testing—No. 22, 118 

Creditor filing a bill 
makes only the personal 
representative a party, un- 
less there are persons col- 
luding— Nos. 23, 24, a, 118, 119 

Even though insolvent, 
the administrator is a ne- 
cessary party as ta assets 
—No. 24, a, 119 

Administrator durante nU' 
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nore ataU suing and being 
sued— No, 25, !!• 

Where sufficient reason 
appears on bill why the per- 
sonal representative is not 
a party— No. 29, 120 

As to making the securi- 
ties of pesonal representa- 
tive parties ader judgment 
and ** no effects"— No. 30, 120 

In suits against legatees, 
&c. for contribution, the per- 
sonal representative should 
be a party — No. 31, 121 

In a suit on bond of an- 
cestor for conveyance of 
land, the executor as well 
as the heir must be a party 
—No. 32, 121 

Man marrying executrix, 
becomes a trustee — No. 34, 121 

Man marrying adminis- 
tratrix while defendant to a 
suit and then wife dies — ^No. 
34, 121 

One creditor filing a bill 
and then another — No. 36, a, 122 

As to suits for legacies 
— Nos. 35, 54, 122, 128 

As to executor's being a 
party in cases of foreclo- 
sure — ^Nos. S6, 35, 41, 123 

87, 91 

When executor and heir 
are to be parties in bill by 
judgment creditor — No. 37, 128 

On bill against heir of 
mortgagee, the personal re- 
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preseotative is to be a partj 
—No. 38, 123 

When the heir brings bill 
to compel redemption, &c. 
the executor must be a par- 
tj— Nos. 46, 38, 96, 123 

On bill by heir against a 
trustee purchasing estate 
with a testator's money, the 
executor is to be a part/ 
—No. 39, 124 

Where moiety of property 
is assigned, the represent- 
ative of assignor need not 
be a party — ^No. 40, 124 

Cases where heiris bound; 
and the executor must be a 
party — ^No. 43, 125 

On bill to set aside a lease i 

<levised, the executor need 
not be a party — No. 44, 126 • 

If a cause abates aAer de- 
cree, the representatires on 

I 

either side can revive-No, 45, 127 

Defendant mortgagee dy- 
ing after redemption-decree 
in his favor — No. 48> 127 

Administratrix made de- 
fendant after she is super- 
seded—No. 49, 127 

Bill brought against one ^ 

executor for account of his * 

own receipts and payments | 

only— No. 50, 127 

Although a lessee dies in« j 

solvent, his representative 
must be before the court-— 
No. 61, 127 I 

Where executors, having 
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a power only to sell lands 
renounce, thej need not be 
parties touching those lands 
—No. 62, 128 

Where executor of wife 
pays creditor of wife, on bill 
for reimbursement, creditor 
need not be a party — ^No. 53, 128 

On bill for legacy charg- 
ed on real and personal es- 
tate, executors and heir must 
be parties— No« 54, 128 

Where husband and wife 
have power of appointment 
and they assign, their repre- 
sentatives are not necessa- 
ry parties — No. 55, 128 

If party's defence is wea- 
kened, &c. by not bringing 
representative before the 
court, he must be a party-— 
No. 56, 128 

If executor is supposed to 
be insolvent, a receiver will 
be appointed — ^No* 56a, 129 

Executbr may plead ds 
novo after death of testator- 
No. 56c, 129 

£xecutor can bring a bill 
against all the creditors to 
have preference settled- 
No. 56(1, 129 

As to administrator of 
vendor compelling a speci- 
fic performance without the 
heir— No. 20, 84 

Where, after decree to 
redeem with costs, defend- 
ant (mortga^^ee) dies; his 
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executor may revive and 
have benefit of costs-No. 47y 96 

Personal representative of 
mailgagor is a necessary 

party to a bill for execution I 

of trusts for sale — No. 53d| 97 

On bill by assignee of a 
bond against obligor, where 
obligee is dead the repre- 
sentative of the latter is to be 
a party— No. 67, 101 

If two are bound jointly 
and severally, the personal 
representative of the dead 
one should be joined — ^No. 
69, 102 

Heir can <g|l11 upon ad- 
ministrator or executor to 
discharge the testator's con- 
tracts out of personalty—- 
No. 58, 129 

If he pays assets, he alone 
can file bill against the per- 
sonal representatives— No* 
57^ 129 

A bill against heir and 
{>ersonal representative for 
account of real and person- 
al estate would be multifari- 
ous — !No. 62, 130 

Where wife becomes 
solely interested afler hus- 
band's death, his represen- 
tatives need not be par- 
ties — No. 31, o, 166 

A ne exeat cannot be 
sustained against nfeme co* 
vert administratrix — ^No* 
35, 6, 167 
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TVhere no personal repre* 
sentatiye, a creditor mayad- 
minister — No. 82, 172 

As to creditor filing a bill 
against the personal repre- 
sentative of another — No* 
94, a, 1T7 

A husband should take 
out administration before 
suing for wife's choaes tn oc- 
iion^No. 14, 150 

On bill to set aside sale 
of wife's estate, and he dies 
—No. 33, a, 167 

Where there has been a 
general decree, it cannot 
be restricted in a supple- 
mental suit to an account 
between executors, morU 
"gagees, &c. — ^No. 74, a, 133 

Although a personal re- 
presentative is not a party, 
yet he may be entitled to 
attend on taking accounts, 
&c. — ^No. 54, 243 

F. 

FACTOB* See Principal. Factor. nSgtni. 

FALSE PLEADING. It will be taken notice of, 10 

FANATIC A person having scruples of becoming a party, 

can sue by next friend — No* 15, 193 

FEME. See, Baron ; and^ Feme. 
FEME SOLE* Husband filing a bill against his wife, admits 

her to be a, feme sole — No. 22, 161 

A single woman may sue and be sued — No. 20, 161 
FOREIGN CORPOAATION. See, Jhaocioiion* Company. Cor» 

poration. 
FOREIGN COUNTRY. As to its suiug and being sued — No. 1, 33 

FOREIGNER. BoOf JiUen. 
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G. 

auAHSijjf . See, Infant. Jfext Friend. Guardian. Ward ; 
and, idiot. Lunatic. Committee.' 

H. 

BBABiNO. Objection as to want of interest in a party is not 

to be raised at the hearing, 26 

♦ 

If plaintiff brings cause to a hearing, he cannot 
generally put it off, 26 

As to objection for want of parties on a rehearing, 26 
Objection for want of parties ought to be made be- 
fore merits are touched, 28 
HBiB* DEVISEE. As to administrators of a vendee compell- 
ing a specific performance without the heirs, 
—No. 20, 84 

Bill by heir where ancestor had died be- 
fore purchase completed — No. 25, 86 

Executor of a morgagee should file a bill of 
foreclosure, and the heir be a party — No. 35, 87 

It seems, that a second mortgagee cannot 
come against first mortgagee without ma- 
king mortgagor or his h^r a party — ^Nos. 
36, 37, 67, 88, 89, 90, 132 

On a bill for a legacy charged on real es- 
tate, the heir and executor must be parties — 
No. 54, 128 

If the heir pays assets, he alone can bring 
a biU against the personal representative — 
No. 67, 129 

Heir can call upon personal representative 
to discharge the testator's contracts — No. 68, 129 

On bill for specific performance, the heir 
of an intestate should be a party- — ^No. 59, 130 

The heir may revive — No. 60, 130 

A bill against heir and personal repre- 
sentative for account of real and personal es- 
tate would be multifarious— -No. 62, 130 
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Kb to devisee and heir at law joining in a 
claim of an equity of redemption — ^No. 62, a, 130 

In a bill relating to the trusts of will of real 
estate, the heir is a necessary party-^Noa. 
63, 78, 131, 133 

Unless he is out of the jurisdiction — No. 64, 131 

The heir of mortgagee should be a party in 
a bill of foreclosure filed by an executory— <- 
No. 65, 131 

Where bill relates to specialty, the heir most 
be a party — Nos. 66, 78, 132, 135 

Heirs who are liable to a creditor must be 
sued jointly — No. 68, 182 

Devisee bringing a bill to redeem, need not 
make heir a party ^No. 69, 132 

In foreclosure cases, where mortgagor is 
dead, the heir alone is to be a party — No. 70, 132 

In a bill by devisees in trust to sell, to 
compel specific performance, the heir of dev- 
isee is to be a party — No. 71, 182 

As to making the heir a party in cases of 
a trust to pay debts — Nos. 63, 72, 74, 
78, 131, 133, 135 

Infant heir is compelled to perform con- 
tract of ancestor-^No. 73, 133 

In a bill to raise money out of realty de- 
scended to the heir, he is to be a party-^ 
No. 74, 133 

Devisees are to be made parties where 
their interests are to become responsible— 
Nos. 75, 77, 134 

Where the heir is bound in a bond and the 
bill is brought to affect the real assets, he 
must be a party — No. 79, 135 

On bill to discover the title of one who 
has only a life estate, the remainder-man 
must be a party — No. 80, 135 

A deed will not be delivered out of court 
to a devisee unless the heir is befiKetfae 
court— No, 80, a, 136 
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On bill for arrears of annuities accrued in 
testator's lifetime, the heir need not be a 
party : other mse, if aAer decease— No. 80 by 137 

One only of the next of kin made a party 
in bill by legatee wrongly described in a will, 
* —No, 80, c, 136 

In a suit to set aside deed of ancestor ob- 
tained by fraud, his heir should be a party — . 
—No. 80, d, 136 

HUSBANB AND WIFE. See, BoTon and Feme. 

I. J. 

IDIOT. LUNATIC. A bill wiU be taken off the file when proof 
coMBOTTEB. given that the complainant was imbecile, 10, 209 

As to agreements for land with idiots, Sto-No. 18| 83 
As to parties in bills of divorce where one is lu- 
natic,— Nos. 12, 62, 147, 208 

Where husband or wife is lunatic, the answer is 
put in by gaardian-*Nos. 25, 29, * 153, 156 

A person reduced to second childhood de&nds 
by guardian — No. 26, 196 

Where infant is a lunatic, he defends by guardi- 
an—No. 26, . 196, 197 

Committee of a lunatic infant appointed his 
guardian — No. 44, 204 

Person imbecile in mind, had guardian to pro- 
duce books, &c. — lb. 204 
Definition of lunacy — No. 45, 204, 205 
Idiots and lunatics sue by their committees-lb. 205 
Also, other persons who are incapable— Ib» 205 
Committee gives security — lb. 206 
How committee is appointed — ^Ib. 206 
Same person may be full committee and guardi- 
an,— No. 46, 206 

Committee ought to be resident within the juris* 
diction— No. 47, 206 

As to joining the committee or guardian and lu- 
natic or idiot as parties — ^Nos. 49, 63, 64, 206, 207 

211,212 
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As to contracts with infants after office found 
—No. 49, 20t 

As to next of kin being committee — ^No. 50, 207 

Committeeship does not survive — No. 61, 207 

As to proceedings by' heirs where lunatic dies 
possessed of property in court — Nos. 53, 54, 208, 209 

If a bill is properly filed, any ^ter imbecility will 
not affect it— No. 55, 2^9 

Sole committee dying — ^No. 56, 209 

Bill by attorney general relative to lunatic's es- 
tate—No 57, 209 

The direction in a commission to ascertain the 
next heir is not conclusive {notej.) 209 

Committee can apply by petition to stay waste 
—No. 58, 210 

As to the name in which leases should be made 
out— No. 59, 210 

Lunatic recovering reason — ^No. 60, 210 

As to committee's passing bis^accounts—No. <91, 210 
Idiot, lunatic, &c. defend by guardian — No* 62, 211 
Grenerally the lunatic need not be made a party 
with his committee — No. 63, 211, 212 

A disputed case of incapacity to answer will 
be referred to a master {note k,) 211 

Course lo be pursued where committee, who is 
also a defendant, refuses to answer for his ward 
— ^No. 66, 219 

Defendant's mind impaired afler decree— No. 68, 214 
Where the committee is one of the plaintifis and 
lunatic is a defendant — No. 69, 214 

Insane married woman deserted by her hus- 
band and made defendant in a suit — No. 70, 214 

Order to put in answer for lunatic granted on 
motion — No.71, 214 

As to removing committee in cases of insol- 
vency — No. 72, 214 
Committee of a non-resident lunatic— No. 73, 214 
Person found lunatic abroad, is subject to a 
fresh commission here— *No. 74, 215 
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As to committee dying and new one appointed 
after a decree in which lunatic and committee are 

defendants — No. 75, 215 | 

Keceivcr appointed where no committee-«-No. 76, 216 ' 

IMBECILITY. §ee, IdioL Ltinatic. Committte ; just above. 
iifCUMBRANC£R3. As to making parties of incumbrancers ia 

cases of partition — Nos. 48, 49| 42, 65. 

56, 67, 69, 92, 105 
On a bill to apply surplus after payment of 
debts, the incumbrancers need not be par- 
* ties— No. 89, 139 

All incumbrancers must be parties in fore- 
closure cases — No. 88, 173 
IKFANT* ' NEXT FRIEND. As to the modo of Compelling in« 
.GUARDIAN, WARD. ; fants to convcy lands of which they 
(and see " Baron and are seized by mortgage or in trust — 
Feme,'' and " Jdiot. No. 27. 85 
Lunatic, Committee,'') Executor or administrator being an 

" infant— Nos. 16, 33, 116, 117 

• As to cases of dower on sale of in- 
fant's estate-^No. 101, 143 

As to the specific performance of 
contracts entered into with infants — 
No. 19, 83, 84 

Where the wife is an infant, the hus- 
band can file a bill for the partition of 
her estate — No. 11, 146 

As to bill for a divorce where a par- 
ty is a minor — No. 12, 147 

An infant sues by his next friend — 
No. 45, 182, 183 

As to n next friend's being a wit- 
ness ; and of his liability for costs- 
No. 6, 184 

The court will remove an improper 
next friend ; and a new bill can be 
filed— No. 7, 8, 20, 187, 188, 189, 194 

A next friend cannot voluntarily 
withdraw himself— No. 9, ^ 189 

43 
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A reference is had, where it is sug- 
gested a suit is not for the benefit of 
infant— No. 10, 190 

Bill can be brought for a child en 
ventre «a mere'— No. 11, 190 

There ought not to be two distinct 
next friends— No. 12, 190 

The course to be adopted where 
two suits for the same purpose are 
brought for an infant— N o. 12, 190 

As to infants suing tn/ormapati- 
pej-ta— No. 13, 192 

An in&nt during his minority can 
file a bill against his guardian-No. 14, 193 

As'to suing husband and wife when 
the latter is under age-No. 16,30, 1 94, 199 

As to the mode to be adopted where 
'the infant is in prison — No. 17, 194 

Party coming of &g€ pending suit 
—No. 19, 194,200 

A next friend must be appointed 
who is within the jurisdiction-No. 21, 1 95 

An application to sell infant's real 
estate should be by guardian-No. 22, 195 

Outlawry does not affect the office 
of a next friend — No. 23, 195 

An infant defends by guardian — 
No. 25, 195 

A guardian ad litem pleads for an 
infant — lb. 196 

On appealing, an infant must enter 
into the usi^al bond — No. 27, 197 

How a gurdian ad litem is general- 
ly appointed — No* 28, 197 

Infant defendant out of jurisdiction 
—No. 29, 198 

Name of infant plaintifiT struck out 
to make him a defendant— note (g,) 199 
Person coming of age can amend 
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or put in new answer — No. 32, 200 

And the infant can do this — lb. 201 

Although one partner is an infant, 
yet he must be made, a party— No. 33, 201 

The guardian of the court conti- 
nues till 21 ; and an appointment of 
another by infant will not affect the 
former— Nos. 34, 43, 201, 204 

How a guardian is appointed — No. 
35, 201 

Cases where the court exercises 
authority over guardians — ^Ib. 201 

As to changing an insolvent guar- 
dian — lb. 202 

The right of guardianship is to be 
decreed by bill — lb. 202 

As to partition where infants have 
rights — No. 36, 202 

As to filing bills against infant behrs 
and devisees on debts of their ances- 
tor— No. 37, 202 

A guardian ought not to be out of 
the jurisdiction— No. 38, 203 

Guardianship by will survives ; not 
80, on appointment by the court — 
No. 39, aD3 

As to binding infants to proceed- 
ings in the original suit, when they 
are made parties by supplemental bill 
—No. 39a, 203 

As to guardians by nature being 
appointed by the court guardians to 
natural children.-^No. 40, 203 

Mother having children by a se- 
cond marriage may be guardian of 
first children — ^No. 41, 204 

Guardian appointed where child ia 
ill-treated— No. 42, 904 

Committee of infant lunatic ap- 
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pointed his guardian — ^No. 44, 204 

Where infant is lunatic he defends 
by guardian— No, 26, 196, 199 

As to contracts with an infant after 
being found lunatic — No. 49, 207 

As to binding infants to prior pro- 
ceedings, when they come in by sup- 
plemental bill — No. 57, 244 

Infant amends answer after decree 
—No. 64, 246 

m TOftMJL PAVPERfS« See, Pauper. 

iHroRMKR. (yoief,) 64 

INJUNCTION. It is net often granted to protect a person not 

a party, ^ 16, 86 

As to injunction by one tenant in common 
against another — No. 50, 58 

As to injunction against agents, &c. on bill for 
specific performance — No. SO, 86 

As to injunctions against tenants — No. 66, 105 

Tenants made amenable by injunction although 
not parties, 16 

INSOLTBNT* Cases where complainant takes the benefit of 

insolvent act— Nos. 3, 6, 13, 15^, 78, 79, 81, 82 

Where, after bill of foreclosure, plaintiflT 
becomes insolvent, the costs of the assignee 
made a defendant must be paid by plaintiff- 
No. 356, 88 

A person is not to be sued on account of an 
acceptance abroad, after a discharge under the 
laws there — ^No. 61, 102 

Even though insolvent, an administrator is 
a necessary party as to assets — No. 24a, 119 

An insolvent trustee can be^ removed- 
No. 63, 162 

An^insolvent cannot file a bill unless all cre- 
ditors are paid — No. 79, 218 

As to suit where insolvent has a clear in- 
terest and assignee refuses to mie — ^Ib. 819 
Bill by an assigneo of an insolvent will be 
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dismissed — lb* 219 

An insolvent is not a necessary party to a 
bill against assignee, touching the completion 
of a purchase — No. 80, 219 

If an obligor is suggested as being insolvent 
he need not be a party — No. 62, 219 

iKsoLVfiNT COBPORATI05. See Ji88ociation. Company, Car^ 

poraiion. 
INSURINCB BROKEB. Sea, Broker. 
ihtjrkebtzd pebson. All interested persons ttiust generaUy 

be parties, 2 

Exceptions to this, ' 3,4,5,6,36,40,45, 

66, 50 
Parties and interested persons not par- 
ties cannot by private arrangement carry 
on a suit, 6 

Objection of a want of interest is not 
to be raised at the hearing, 26 

As to interested persons who may not 
have been made parties, 15 

UTTSBPLXADEB* A tenant cannot generally file a bill of in- 
terpleader—No. 63, 104 
JOINDEB OP PABTiES. Scc MiUtifarioitsntai* 

JOINT INTEREST. JOINT OWNER. JOINT TENANT. JOINT UABILITT. 

TENANT IN COMMON. If two joint tenants sue, and then 
(and see '< JiB$oci€h one releases : no abatement is caused 
<fOfi. Company. — ^No. 19, 46 

CorporaHon.) All joint owners of a'mortgage must 

be before the court — No. 21, 45 

Joint lessees must all join as plaintiflb 
— Nos. 22, 27, 46, 47, 48 

As to partition in cases of joint ten- 
ancy — No. 26, 47 

Bill against a factor by one joint own- 
er for a liquidated and separated moie^ 
—No. 27, 47 

All joint owners must generally be 
parties— No. 27, 47 

Where there are two joint tenantii 
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fh^ roust both be parties — No. 27, 48 

Where there is a joint liabilitj, all 
must generally be parties — Xo. 37, 52, 53 

Exceptions to this — lb. 53 

Where some retire before the matter 
in dispute has been made use of — No. 
38, 53 

How far all joint owners are to be 
brought before the court, when penalty 
is prayed against one — No. 39, 54 

All who are interested in the moiety 
of a residue must be parties in a bill filed 
for the other half— No. 40, 54 

The rule that a representative of a 
tenant in common may revive without 
the other is to be taken with a qualifica* 
tion — No. 25a, 46 

As to partition among tenants in com- 
mon — No. 26, 47 

As to a bill by one tenant in common 
against another to restrain wast^-- No. 
50, 58 

On a bill of review by the representa- 
tive of a deceased tenant in common, 
the survivor must be co-plaintifi" or de- 
fendant — No. 51, 58 

One joint tenant cannot ordinarily 
make another a party in a bill where the 
latter has taken the whole profits — No. 
58, 58 

One of several owners is not entitled 
to a decree for contribution, on a bill 
filed by a creditor whose judgment is a 
lien upon the joint property : but all 
the joint owners must be parties-No. 53, 69 

The attorney general is to cause par- 
tition of state lands held in joint tenan- 
cy or tenancy in common — Nos. 3, 6, 61 

Where two persons claim a fund held 
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by a stakeholder, a motion may he made 
(without hill) hy consent, to have the 
money paid in — No. 31, 72 

Cases of a multiplicity of parties—- 
Nos. 12, 16, 17, 18, * 228, 229 

JUDOSIBNT CREDITOR. See, Creditor. Debtor^ 

K. 

KINO. As to his suing and heing sued^^Nos. 2, 3, 33, 34 

L. 

LijrDLOiiD. TEXAN T. Joint lessees must all join as com- 
plainants— Nos. 22, 27, 46, 47, 48 

A lessee must he a party in ti hill 
against his assignee — No. 34, 62 

But a multitude of shareholders caus- 
ed hy the assignees dividing his interest 
need not he parties — lb. 62 

The lessors of a lease must make their 
immediate lessee a party, although he 
may have assigned — No. 10, 80 

On a bill against a landlord to sanction 
assignment or sale, the purchaser should 
be a party — No. 24, 84 

Where one oP several lessees files a 
bill touching interests in the land — No. 
®2, 103 

A tenant. cannot generally file a bUl of 
interpleader — No. 63, 104 

If a tenant he sole defendant in eject- 
ment and landlord files injunction hill, 
the former should he a party — ^No. 64, 106 

In partition suits, the lessee of a be- 
neficial lease should he a party-No. 66, 106 

On a hill seeking redemption, brought 
by mortgagee or trustee of lelwehold 
evicted for non-payment of rent, lessee 
• must be a party — No. 67, 106 
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Landlord has the assistance of equity 
where tenauts join to embarrass his 
rights— No. 68, . 106 

Where tenants are not parties, there 
• they are not bound — No. 70, 106 

Decrees are sometimes made without 
prejudicing tenants rights — No.70, 106 

Tenants are made amenable to injunc- 
tions although not parties, 16 

Common covenants in husbandry are 
not subjects of equitable jurisdiction-^ 
No. 71, 106 

Upon a complication of accounts be- 
tween landlord and tenant, and eject- 
ment brought, tenant may file bill — No. 
69, 106 

On a bill to set aside a lease devised, 
the executor need not be a party^-No, 

44, 126 

Athougfa a lessee dies insolvent, his 

representative must be before the court 
—No. 51, 127 

As to a tenant's moving the court when 
he is not a party — No. 53, 252 

Upon a bill for specific performance 
^ of a lease against a treasurer and direc- 

tors of an incorporated company, the 
proprietors will be dispensed with — 
No. 31, 50 

LiOACT. See, Legatee. '^ 

LEGATEE* RESiDUART LEGATEE. In suits agaiust legatees 
NEXT o^ KIN. for contribution, the personal 

representative is to be a par- 
ty—No. 31, 121 

As to suits for legacies, — ^Nos. 
35, 54, 122, 128 

On bills for legacies charged on 
real and personal estate, the exec- 
utors and heirs must be parties-— 
No. 64, • 128 
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Where residuary legatees file & 
bilUall of them ought to join- 
No, 61, 130 

As to one legatee only filing a 
bill— Nos. 81, 82, 136 

As to suing on behalf of him- 
self and others— No. 83, 137 

In bill to raise money, all the 
persons having a vested interest 
are to be parties — ^No. 83a, 137 

A residuary legatee suing for 
distributive share-Nos. 84, 85, 138, 139 

Trustees for payment of lega- 
cies may sustain suits without the 
legatees— No. 86, 139 

In suits touching lands made 
liable to legacies, the legatees 
should be parties— No. 87, 139 

As to parties in suits to refund 
legacies— No. 88, 139 

On a bill to apply surplus after 
legacies, &c. have been paid, the 
legatees need not be parties — 
No. B9, 139 

Where one party as next of kin 
is on the record, others found so 
by the master may be heard^- 
No. 84, IBS 

Case where one only of the next 
of kin was a party to a bill filed 
by a legatee who was wrongly de- 
scribed in the wiU— No. 80c, 136 

A widow can be put to her elec- 
tion between a legacy and dower 
—No. 97, 142 

Persons claiming as next of kin 
can sometimes be heard although 
not parties — ^No. 48, 241 

As to next of kin going before 
44 
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the master, 11 

LEBBBE. See, Landlord. TetMnt. 
hVNJLTic. IdioL Irimaftc. ConrniUee. 

M. 

Page 
MORTGAGOR | AND, MORTGAG&E* Jobt owners of a mort- 
gage muBt all be before the 
court — ^Nos. 21, 33, 45, 87 

Where a mortgagee assigns 
his whole interest, he is not a 
necessary party in a bill for re- 
demption—No. 14, 81 

It is otherwise, where he as- 
signs only part — No. 14, 81 

f A person entitled to a part 

only in a mortgage cannot file 
a bill— Nos. 34, 35o, 87, 88 

Executor of mortgagee 
should file a bill of foreclo- 
sure, and the heir should be a 
party— No. 35, 87 

Where, after bill of foreclo- 
sure, plaintiff becomes insol- 
vent, the costaof the assignee 
made a defendant must be paid 
by pIaintiff-^56, 88 

It seems that the second 
mortgagee cannot come a- 
gainst first morgagee, without 
making mortgagor or his heir 
a party— Nos. 36, 37, 88, 89, 90 

Cestui que trusts are to be 
parties defendant on bill for 
foreclosure, where the equity 
in a mortgage in fee is convey- 
ed in trust— No. 38, »l 

Executor of mortgagee fil- 
ing bill of foreclosure, must 
make the heir of mortgagee a 
party — ^No. 39. 91 

Where there is a principal 
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mortgagor and another moit- 
gagor as collateral security^* 
No. 40, 91 

As to making the executor 
of a mortgagor a party in a bill 
of foreclosure — No. 41, 91 

Where there are mortgages 
on lands which are to be parti- 
tioned—No. 42, 92 

On a bill to redeem, a mort* 
gagee who has assigned, need 
not generally be a party — ^No. 
43, 93, 94 

On bill against heir of mort* 
gagee to redeem, the personal 
representative must bo a party 
—No. 46, 96 

On a bill to redeem, a mort- 
gagor who has assigned need 
not be a party — No. 43, • 93 

On assignee of a mortgagee 
/Sling bill of foreclosure, the 
mortgagee need not generally 
to be a party — ^No. 44, 93 

If after decree to redeem 
with costs, defendant (mortga- 
ge^) dies : his executor may 
revive and have the benefit of 
costs — No. 47, 96 

An under-mortgagee, small- 
er in amount than the original 
mortgagee, filing a bill, must 
make the latter a party-No. 48, 90 

Mortgagor must be a party 
to a bill of foreclosure filed 
within a year after a sale under 
the statute — No. 49, 96 

A receiver cannot be ap» 
pointed unless the mortgagee 
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is on the pleadings — No, 50, 96 

Where mortgagee in posses- 
sion assigns, and mortgagor 
prefers bill thinking debt satis- 
fied : the mortgagee and as- 
signee must be parties — ^but if 
the bill be for an account, &c. 
the mortgagee need not be a 
party — No^ 61, 96 

CeHui que iruat'musi be ad- 
ded as a party where the appa« 
rent mortgagee is only a trus- 
tee. And the trustee nmst be 
a party— Nos. 62, 63, 61, 67, 97, 

164, 166 
Where two estates are 
mortgaged tpgether, and on 
the death of mortgagee the 
equity falls on A. and B. : on 
bill for redemption by A., B. 
must be a party — No. 53a, 97 

On creditors filing bill to 
set aside fraudulent purchase, 
the mortgagees of purchasers 
are to be parties— No. 53c, 97 

The personal representative 
of mortgagor is a necessary 
party to a bill for execution of 
trusts for sale — No. 53dj • 97 

On a bill against the heir of 
a mortgagee to redeem, the 
personal representative must 
be a party — No. 38, 123 

When the heir brings bill for 
redemption, &c. the executor 
must be a party — ^Ib. 123 

As to a defendant mortga- 
gee dying after redemption-de* 
cree in his fiiivor — ^No. 48, 127 

The heir of a mortgagee 
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should be a party in a bill of 
foreclosure filed by an execu- 
tor—No- 65, 131 

In foreclosure, where the 
mortgagor is dead, the heir 
alone is to be a party-No. 70, 132 
Mi7LTiPAiuousN£8ff. Joining parties having distinct rights is 

multifariousness, 10 

Cases of a multiplicity of parties — Nos. 
12, 16, 17, IS, 228, 229 

Joining necessary and unnecessary par* 
ties is multifariousness, 1 3 

N. 

NECE8SAR7 PARTT. All ueccssary parties must be inserted 

in discovery bills, 9 

All necessary parties must be before the 
court, 2 

N£ EXEAT REPUBLiCA. A He exeat cannot be sustained against 

a feme covert administratrix — No. 36, 6, 1 67 
NEW INTEREST. As to a new interest arising after suit, 9 

NEW PARTT. In bringing a new party before the court, pro- 
per statements must also appear, 23 
NPXT FRIEND. See, Baron and Feme ; and, Infaniy &c. ; al- 
so. Pauper, 
NEXT OP KIN. See, Legaiee. Residuary Legatee. Iftxt cf JEtn. 
NOMINAL PARTT. He is no necessary party. The suit can 

go on without him, 13 

o. 

OBLIGOR ; AND, OBLIGEE. See, Bond* 

OFFICERS. As to making parties of theofficers of a company — 

Nos. 30, 33, 49, 73 

ORDER. As to an order upon person not a party, 12 

An order to amend by adding parties cannot be 
appealed from, 19 

An order containing a palpable error in the titl§ is 
nugatory— No. 10, 227 
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Orders between the same parties may be read ^ith- 
♦ out an order — No. 70, 249 

A compulsory order is not to be made against a per- 
son not a party — No. 47, -^ 241 
OUTLAW. An executor or next friend being outlawed does 

not disable him— Nos. 16, 33, 85, 117, 121, 220 

An outlaw is disabled from suing in his own right 
—No. 83, 220 

The attorney general is to be made a party in suits 
touching an outlaw's estate — No. 7, 62 

P. 

PARTiEBGENERALLY. A want of parties is a defectof substance, 1 

(and see, *^ Dtcret^^^ A person is not bounci, against whom 
and, '* i^evtetc.") no process is prayed, 1,2 

A decree will not be had, or may be 
reversed, if want of parties appears, 2, 16, 38 

A plea will not hold for want of par- 
ties, when not apparent on bill, 2 
Interested persons must be parlies, 2, 6 
All who are necessary to the relief 
must be parties,. 2, 12 
Exceptions to this rule, 3, 4, 5, 6, 11, 12, 

17, 36, 40, 45, 46, 50 
A defendant not served may appear 
gratia and defend, 7 

Objections for want of parties are 
favored, 7 

A cause may be carried on without a 
party who is prosecuted to sequestration, 7 

Complainants allowed' to be stricken 
out, • 8 

Persons not absolutely necessary, nuni 

be made parties, 8 

Defendants to a bill should be made 
with caution, 8 

Serving person with process who 
bears the same name as a party, 9 
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Birth of interested party duriDg suit, * 9 
A chose in itcUon is never paid into 
court where a person resisting is not a 
party, 10 

Joining parties who have distinct in- 
terests is multifariousness, 10 

Making a person a party to a supple- 
mental bill, who was not a party on the 
original bill, 10 

Removing cause from state court to 
circuit court cannot be done by de- 
fendants, unless they have all appeared, 12 
Order upon a person not a party, 12 

A want of parties is no ground for a 
bill of review and reversal, IS 

If a defendant is interested in having 
another made defendant, the plaintiff 
must make him a party — No. 56, 13, 128 

Persons are not to be made parties 
merely to litigate their own title, 13 

No- one is to be made a party unless 
a decree can be had against him, 14 

No one is to be made a defendant 
only to pay costs, ^ 14 

Making parties of uninterested per^ 
sons is cause of demurrer, 14 

Persons who are not parties to a bill 
dismissed, may file new bill on same 
equity, 16 

A defendant named, but not served, 
yet consenting to be bound, 15 

Other acts of a defendant which cures 
the objection to want of parties, 16 

As to interested persons who may not 
have been made parties, 15 

An injunction is not generally grant* 
ed to protect a person not a party, 15 

Nor will it b% granted against a per- 
son not a party — No. 30, S6 
A decree guards the rights of inter- 
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17 



17 



20 



23 



23 



A3 



eated persons who are not parties, 15, 16 

All persons charged as combining 

must t>e parties, 

ReUef may be waived against a per- 
son not a partj, 

It seems, when a case stands over to 
make parties, a new examination may 
be entered into, 

A party»s name used in a bill without 

*u * 22, 23 

authonty, 

If biU dismissed wtihout plaintiff's pn- 
vity, as of his own prayer, it wdlbe re- 
tained, &€• 

In bringing a new party before the 
court, it must be done with proper aver- 

ipents, &c. 

A bill will not be dismissed because 

one who should, is not a party. 
As to objections for want of parties, 24,26,26 
A plaintiff bringing a cause to hearing 

cannot generally put it off, 
As to dismissing bill for want of par- 

26, 27, M9 

ties, ' 

Cause standing over to add defendants, 
checks proceedings against other de- 

fendants, 

Objection for want of parties should 
be made at Uie opening of a cause, 

As to costs oh caus« standing over 
for want of parties. 

The defect of a demurrer for want of 

parties, ^®' ^^ 

A person acting ministerially sh^ld 

not be the sole party, 

A change of interest does not always 
cause a change of parties — No. 1, 

He who purchases pendente UU is 
bound by a decree— No. 1, 
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As to an uoknowa person entitled to 
property — No. 3, 226 

Indifferent person having the same 
name as a party served — No, 4, 226 

Infant bom pending suit and not nam« 
cd— No. 5, 226 

Answer stating it to be the answer of 
a certain number is wrongs if there are 
more defendants — No. 6, 227 

Joint answer of two, must be sworn 
to by both— No. 8, 227 

Slight error in a name, will not affect 
a pleading— No. 9, 227 

An order containing palpable error in 
the title will be nugatory — No. 10, 227 

Cases of a multiplicity of parties — 
Nos. 12, 16, 17, 18, 228, 229 

A defendant in one suit may become 
plaintiffin another— No. 13, 229 

Two [persons claiming a title caonot 
join in a bill-^No. 14, 229 

One who has and one who has not a 
right cannot be joined — No. 15, 229 

Where an estate is sold in lota, the dif- 
jferent purchasers cannot join«*-No. 19, 230 

The master, in taking accounts, should 
protect the rights of absent partiei^-^ 
No. 20, 230 

The answer by mother as guardian 
read against her in another suit— No. 26, 335 

Bill in another cause evidence against 
the party — No. 27, 285 

Depositions are not to be geneeaHy 
read by one defendant against another } 
otherwise, as to a plaintiff— No. 28, 236 

As to parties being examined one 
against another— Nos. 29, 30| 31, 32, 
33, 34, 35, 36, 37, 38, 

235, 236, 237| 238, 239 
45 
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As to a party's withdrawing and being 
withdrawn from a suit — ^Nos. 39, 40, 41, 
42, 43, 44, 45, 240, 241 

As to characters which are incompati- 
ble—No. 46, 241 

As to persons being active, although 
not parties— Nos. 47, 48, 49, 50, 241, 242 

Cases where a party's equity arises 
after suit— Nos. 51, 62, 53, 54, 242, 243 

Where persons are charged as parties, 
although not particularly interested^ 
No. 55, 243 

As to binding after-parties to prior 
proceedings— Nos. 57, 58, 244, 246 

Secondary party prosecuting suit — 
Nos. 59, 60, 245, 246 

Partition* Amendments in partition suits, 21 

(and seej As to partition suits generally — No. 26, 47 

«< JairU An adult husband files bill for infant wife's lands 
Interest, --Nos. 26, 1 1 , 47, 146 

&c.") As to making parties of incumbrancers — Nos, 

48, 49, 42, 65, 56, 57, 58, 92, 106 

The attorney general is to cause partition of state 
lands— No. 2^ 61 

Where there are mortgages on lands which are to 
be partitioned— No. 42, 92 

As to dower in partition suits — Nos. 100, 102, 143 

As to partition where infants have rights — No. 36, 202 
YiRTNKiu The adroiliistratdr of a deceased partner can file 
(and see, a bill against a surviving partner doing wrong-No. 18, 45 
** JStnoeiO' Partners cannot sue separately — No. 23, 46 

tian, &c." Partnership determines by death : still the legal 
also, ^^JoifU property survives — ^No« 23, 46 

Intereit, As to dormant partner being a party-Nos. 24, 47, 46, 56 
&c.'' The partnership must be apparent on a bill bj one 

in relation to the joint property— No. 42, 55 

Where one partner files a bill against his co-part- 
ners, they must all be parties — ^No. 42, 55 
This rule is relaxed with jealousy — No* 42, 55 
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Where one partner is out of the jurisdiction, a bill 
will He against another — No. 44, 55 

Although one of three partners is an infant, they 
must all join — No. 45, 55 

Where a joint partner gives away a n^oiety of his 
share, a bill may be filed respecting it without mak- 
ing the other partner a party — No. 46, 56 

As to the assignee of an assignee of a co-partner 
in a joint-purchase filing a bill against the other co- 
partners — No. 6a, 79 

The executor of a deceased partner can file a bill 
against the surviving partner — No. 17, 117 

PART OWNE^. See, Joint Interest^ &c. 
PAirPER. A party suing as a pauper cannot amend by striking 

out a defendant without paying costs, 19 

Qualification to sue as a pauper — No. 84, 220 

Either party may sue in forma pauperis-^'No. 85, 221 

Pauper filing an improper bill or acting vexatious- 

ly— No. 86, 221 

An administrator, executor, or next friend, cannot 
6ue as a pauper — Nos. 86, 89, 221,223 

Suits in Jorma pauperis are not encouraged — ^Ib. 221 

Where an issue at law is ordered in a pauper's suit, 
he must be admitted in the court of law — ^No* 88, 222 

A pauper must pay costs prior to his pauperism— 
{note I.) 222 

Perjury in one suit does not disable a person from 
suing as a pauper in another — No. 90, 223 

PAWNER. A pawner may file a bill without joining a person 

who has a right in part of the articles pawned-*No. 29, 72 
PLEA. A plea will hold for want of parties when the defect is 

not apparent on bill, 2 

When a plea of alienism will be overruled — No. 85, 218 

PRINCIPAL. FACTOR. AGENT. As to agents of a ship's crew 

suing— Nos. 12, 17, 40, 44 

In a bill against a factor, the 
other joint-owner need not be 
a party if the moieties have 
been kept separate — No. 27, 47 
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If an agent is involved in a 
fraud he ought to be made a 
party — No. 16, 65 

An agent ought not general- 
\j to be made a party — No. 15, 65 

As to injunctions against 
agents in bills filed for specific 
performance — ^Nos. 30, 99, 86, l79 

A married woman cannot 
be charged as an agent — No. 
28, 154, 155 

Suits should be brought in 
the name of the principal-^ 
No. 96, 178 

Joining principal and agents 
in a bill is wrong — No. 96, 97, 178 

As to bill against one, where 
three joint factors are liable — 
No. 98, 179 

In a bill for specific perfor- 
mance, agents should not be 
parties — No. 99, 179 

A bill for an account will lie 
against an agent — ^No. 100, 179 

A person authorized to file 
a bill need not shew his power 
upon the pleadings — ^No. 56, 244 
FROCHEiN AMU See Baron and Feme ; and Infant, &c« also, 

Pauper, 
]PUBCHA8XR. A purchaser under a suit cannot revive, 32 

As to the rights of a purchaser under a decree- 
No. 61, 246 

EBGErvsR. A receiver will be appomted of a lunatic's estate, 

when no committee can be had — No. 19, 67 

As to making him a party defendant in a creditor's 
suit — ^No. 20, 68 

A receiver ought generally to be before the court 
(note e.) 69 
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If a receiver is pat in the place of an executori he 
is in truth the executor, {note e.) 69 

As to a receiver in mortgage cases — No* 50| 96 

A creditor may make a receiver a partj — No. 94, 177 
Receivers should not be parties to bills for specific 
performance — No. 99, 179 

RiLioious SCRUPLES. A person having religious scruples 

from becoming a party to a suit can sue 
by next friend— No. 15, 1 93 

SKPLiCATiOK. As to withdrawing replication, striking out a 

plaintiff and making him a defendant, 18 

RE8IDUART LEGATEE. See, Ltgatte^ &c. 
REVIEW. The parties to a decree must all be parties to a bill 

of review. 9 

Want of parties is no ground for bill of review and 
revival, 13 

A decree must be signed and enrolled before bill 
of review is brought — No. 73, 249 

Ifa decree is made against a person not having 
interest, &c. relief is to be had by bill in the nature 
of a bill of review — No. 75, 275 

Where a woman marries and suit proceeds, this 
is no cause for reversing decree — 'No. 77, 250 

RRVtvoR. See, Maiement and Review. 
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SBcomoART PARTY. As to a Secondary party prosecuting a 

suit— Nos. 59, 60, 245, 246 

8E<iUE8TRATioN. A cause may be carried on without a party 

who is prosecuted to sequestration, 7 

SHAREHOLDER* See, JiMoctaiion^ &c. ; also. Joint InlereH^ 

&c. ; and. Landlord. Tenant, 
SHERiPF. As to making a sheriff a party — No, 18, 17, 66, 67 

SHIP. See, Crew ; and. Joint Interesty &c* 
SPECIFIC FERPORMAKCE. See, Vendor. Vendee. 
STATE. One of the states can, in some cases, sue— No. 4. 34 

STEWARDS* They ought not generally to be parties-^Nos. 15, 

21, 99, 65, 69, 179 
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SUPPLEMENTAL BILL. 



8TocKHOLi>ER. See, Association^ &c. 

STRANGE B^. A Stranger in a suit caa pay money into court*— 

No. 47, 
STRIKING OUT A PARTT. Namos of complainaots sometimes 

striken out, 

Cases where a party can withdraw ; 
be withdrawn ; and be stricken out— « 
Nos. 39, 40, 41, 42, 43, 44, 45, 240, 241 

Name of infant plaintiff struck out 
to make him a defendant, {note g.) 

As to making a person a party by 
supplemental bill, 

As to binding infants by original bill 
who were made parties by supple- 
mental bill — No. 39a, 

A supplemental bill need not bring 
the original parties before the court, 

A supplemental bill is not to be 
filed where subpoenas have not been 
served — No. 2, 

As to supplemental bill to add par- 
ties filed afler hearing — No. 2a, 



8URETT. See, Bond, 
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225 
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TENANT. See, Landlord. Tenant. 

TENANT IN COMMON. See, Joint Interest^ &c. 

TESTIMONY. See, E/vidence. 

TOWN. As to a town's suing and being sued — ^No« 7, 35 

In a suit against commissioners for paving, 6c. a 
town, it seems the then commissioners may alone be 
sued— No. 33, 51 

U. V. 



UNITED STATES. See, Bank. 

m 

VENDOR. VENDEE. Equity will not interfere in compelling a 

specific performance, unless a party is law* 
fully competent — No. 16, 
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An alien cannot file a bill for specific 
performance of lands — No. 17, 83 

As to agreements with A lunatic, Sec— 
No, 18, 83 

As to suits for a specific performance bj 
and against an infant — No. 19, . 83, 84 

As to administrators of a vendor com- 
pelling a specific performance without 
heirs— No. 20, 84 

Feme covert enforcing sale of her estate 
—No. 21, 84 

Person having no title, but buys one be- 
fore report — No. 22, 84 

Nominal contractor of an estate — ^No. 
23, 84 

On bill against a landlord to sanction as- 
signment or sale, the purchaser should be 
a party— No. 24, 84 

Bill by heir where ancestor had died be- 
fore a purchase by him was completed- — 

No. 26, 86 

Bill against purchasers with notice of a 

trust— No. 26, 86 

Infant defendant seized of lands by way 
of mortgage or in trust for others-N o. 27, 86 

Trustee under a power making a con- 
tract for sale— No. 29, . 86 

Where an estate is sold in lots, the dif- 
ferent purchasers cannot be joined~No. 31 , 86 

As to injunctions against agents in bills 
for specific performance — No. 30, 86 

Where a purchaser sells his contract to 
a third person and files a bill for perfor- 
mance : such third person is to be a 
party— No. 32, 86 

The original party should be a party in 
a suit against the vendor by the derivative 
purchaser for performance — No. 82, 86 
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Page 
In a bill for specific v performance aa 
agent should not be a party — No. 99, 179 

viGB-GHANCKLLOR. He Can sue and be sued — No. 1, 60 

But not in his own court — lb. , 60 

w, 

WARD. See, Infant, &c. 

WILL. In a bill relating to the trusts of a will, the heir is a 

necessary party—Nos. 63, 78, ISl, !33 

Unless he is oul of the jurisdiction — No. 64, 131 

WITNESS* As to a witness being a party and the trying of his 

competency, 10, 11 

Where an issue is necessary^ a bare tr|astee should 
not be made a party, if his evidence is wanted—* 
No. 52, 162 

As to a next friend's being a witness — ^No. 6, 184 

A mere witness should never be a party — No. 33, 73 
A person made a party may be a witness where no 
relief is prayed against him — No. 33a, 74 

As to an executor^s renouncing and abandoning an 
appeal and substituting another, in order to give evi- 
dence—No. 34, 76 
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